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Court of Appeals of the District of Columbia 

I 


No. 5954. 

j 

The Metropolitan Casualty Insurance Company of New 

York, a Corporation, Appellant, | 

vs. 

Robert J. Hoage, Deputy Commissioner, and Luella 

Brown. 


a Supreme Court of the District of Colombia. 

Equity. No. 54648. j 

i 

The Metropolitan Casualty Insurance Company of New 

York, a Corporation, Plaintiff, 

vs. 

i 

Robert J. Hoage, Deputy Commissioner, apd Luella 

Brown, Defendants. 

United States of America, j 

District of Columbia , ss: 

i 

Be it remembered, That in the Supreme Cburt of the 
District of Columbia, at the City of Washington, in said 
District, at the times hereinafter mentioned, tlje following 
papers were tiled and proceedings had in the above-entitled 
cause, to-wit: 


1—5954a 
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1 Bill 

Filed July 28, 1932. 

In the Supreme Four! of the District of Columbia, Holding 

an Equity Court. 

Equity. Xo. 54648. 

The Metropolitan Casualty Insurance Company of Xew 

York, a Corporation, Plaintiff, 

vs. 

Robert J. Hoage, Deputy Commissioner, and Luella 

Brown, Defendants. 

The Bill of Complaint of the Metropolitan Casualty In¬ 
surance Company of Xew York, respectfully represents to 
the Court as follows: 

I. That it is a corporation engaged in the writing and 
placing of casualty insurance, and that having first duly 
qualified as required by law is now engaged in the said busi¬ 
ness in the District of Columbia, and brings this suit in its 
own behalf as a party in interest under Section 21 (b) of the 
Act of Congress approved March 4th, 1927, and, as amended 
Mav 17, 1928, which said Act is commonlv known as the Dis- 
trict of Columbia Workmen's Compensation Law, and which 
became effective in the District of Columbia, July 1, 1928, 
and which Act is still in force and effect in the said District 
of Columbia. 

II. The defendant, Robert J. Hoage, is a citizen of the 
United States and so far as plaintiff is advised and believes 
he avers him to be a resident of the District of Columbia, 

and is sued as Deputy Commissioner of the United 

2 — Employees' Compensation Commission in charge 
of all matters and things having to deal with the 

aforesaid law in the said District of Columbia; the defend¬ 
ant, Luella Brown is a citizen of the United States and a 
resident of the District of Columbia and is sued in her own 
behalf and as claimant on a certain claim for compensation 
insurance filed with the said defendant, Hoage, on, to wit, 
the 14th day of April, 1932, all of which more fully herein¬ 
after appears. 
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TIL That on, to wit, the 8th day of September, 1931, the 
plaintiff through its duly authorized agents! and officers 
executed and delivered to one Martha \V. Dajy of the Dis¬ 
trict of Columbia, its policy of insurance C-10-p>17, whereby 
and by reason of which it undertook to and did insure the 
said Martha IV. Daly individually, as an eiinployer then 
and there and at that time engaged in a certain kind of 
business, which contemplated the doing of janitor service, 
housework, and other services of this nature!; that at the 
time of the delivery of the said policy of i lsurance the 
plaintiff acting through its duly authorized agents and offi¬ 
cers, advised the said Martha \V. Daly that tile said policy 
of insurance was delivered with the distinct understanding 
and agreement that window washing on a commercial basis 
was precluded and excepted under the said policy, and that 
the only window washing permitted therein swas such as 
would be incidental only to general housework as contem¬ 
plated by the kind of service rendered by the I said Martha 
\V. Dalv in her aforesaid business; that the saitl Martha W. 
Daly accepted the policy with the said understanding and 
agreement, promising the plaintiff through its bigents, serv¬ 
ants and employees that in the event her business would in 
the future include window washing on a comijiercial basis 
that she would make the said fact known to the plaintiff, 
and agree to pay the customary and irequired in- 
3 creased premium to cover the extraordinarv hazard 
included and anticipated in this kind |of business; 
that the said Martha W. Daly did as a matter |of fact from 
time to time permit, loan, allow, and suffer h<jr employees 
to do window washing on a commercial basis l|>oth for her¬ 
self and others, without making this said fafct known to 
plaintiff and failing and omitting to call the isame to the 
plaintiff's attention and failed, omitted, and jneglected to 
enter into a new agreement with plaintiff t|o cover the 
extra hazard aforesaid; and the plaintiff saysk that at no 
time did it have knowledge that the said Martha W. Daly 
was tolerating, permitting, allowing or suffering any of her 
said employees to do window washing on a| commercial 
basis in violation of her understanding with jtliem afore¬ 
said, and in violation of the terms and conditions upon 
which said policy of insurance was written a^d delivered 
to her. 
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IV. The plaintiff further says upon information and be¬ 

lief that on or about the 5th day of April, 193:2, one Maude 
M. Whitham, who resides and conducts a large rooming 
house in the District of Columbia, being desirous of having 
all of the windows of her said rooming house washed and 
cleaned by an experienced window cleaner, being familiar 
with a certain advertisement appearing in the classified 
business section of the Washington Telephone Directory, 
published by the Chesapeake and Potomac Telephone Com¬ 
pany of the District of Columbia, and using the telephone 
numbers at that time listed in the said advertisement, part 
of which reads as follows: “Potomac Window (’leaning 
Co. * * ’ 1405 I Street, X. W., M called over the tele¬ 

phone to the said window cleaning company and contracted 
with it to do the work required by her; that in response to 
the said telephone call the said Potomac Window Cleaning 

Company accepted the said contract and agreed to 
4 have a man at the home of the said Maude M. Whit¬ 
ham to do the aforesaid work; that verv shortlv 

• • 

thereafter and on the same dav and vear one Kavmond E. 

• » % 

Brown, wearing a uniform on the hack of which was sten¬ 
ciled the following “Potomac Window Cleaning Company" 
and carrying equipment necessary to be used in cleaning 
the said windows and which plaintiff says upon informa¬ 
tion and belief was furnished by the said Potomac Window 
Cleaning Company appeared and undertook to do the 

aforesaid work contracted for bv the said Maude M. Whit- 

* 

ham; plaintiff says that by reason of the nature of the 
contract aforesaid the work required to be done there¬ 
under, and the nature and duties of the said Kavmond E. 
Brown at that time, were such that, the said Kavmond E. 
Brown was at all times under the control, direction, dicta¬ 
tion, instruction and superintendence by the said Potomac 
Window (leaning Company, and thereafter was and be¬ 
came the agent, servant, and employee of the said Potomac 
Window Cleaning Company for all purposes and things 
required under the nature of its agreement with the said 
Maude M. Whitham. 

V. Plaintiff says that the said Raymond E. Brown while 
employed at the hopie of the said Maude M. Whitham as 
hereinbefore mentioned and set forth, suffered certain in¬ 
juries on, to wit, the 5th day of April, 193:2, and was re¬ 
moved to a hospital in the District of Columbia where he 
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received medical care and treatment, in which place he 
languished and died on, to wit, April 8, 1932. | 

VI. That on the 14th day of April, 1932, the said de¬ 
fendant, Lnella Brown tiled with the office of | the Deputy 
Commissioner, the said defendant Hoage, he|r claim for 
compensation in deatli case by widow, etc., pursuant to the 
terms of Sections 13 and 19 of the aforesaid Act of Con¬ 
gress; a copy of said claim for compensation which 

b is hereto attached and prayed to he read as a part 
hereof, marked “Exhibit A”; that the said defend¬ 
ant Luella Brown attached to her said application as part 
thereof a certain affidavit, in which she set f forth among 
other things that she was in doubt and uncertain as to who 
was the actual employer of Raymond E. Brown at the time 
of his death, a copy of said affidavit is attached hereto 
marked “Exhibit B", and is prayed to be read as a part 
hereof. That the application for compensation alleged that 
the said Raymond E. Brown at the time of his fa|tal injuries 
was in the employ of “Potomac Window Cleaning Service 
and or Atlas Service Company.” 

VII. The plaintiff further says that thereafter on, to wit, 
the lltli day of May, 1932, the said defendant Deputy Com¬ 
missioner Hoage served a notice of hearing npoi|i the plain¬ 
tiff which had theretofore denied its liability iniwriting on 
the policy of insurance to the said Deputy Commissioner, 
a copy of which is hereto attached, marked “Exhibit C” 
and prayed to be read as a part hereof, and later! on, to wit, 
the 17th day of May, 1932, the said Deputy Commissioner 
Hoage served upon plaintiff a subpmna duces te<fum direct¬ 
ing it to product* certain records at a hearing Sto be held 
before the said Deputy Commissioner June 1st, 1932, a 
copy of the said notice of hearing is hereto attached, marked 
“Exhibit IV\ a copy of the said subpoena ducejs tecum is 
hereto attached marked “Exhibit E” all of jwhich are 
prayed to be considered as a part hereof. 

VIII. That on, to wit, the first day of June,! 1932, the 
said defendant Hoage as Deputy Commissioner'conducted 
a hearing pursuant to authority vested in him by the said 

Act of Congress for the purpose of ascertaining and 
6 determining certain issues of fact raised before him 
at said hearing; that the said Martha W.j Daly and 
this plaintiff were the only two persons made parties re¬ 
spondent at the hearing by order of the said defendant, 


i 

! 
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Hoage, in s{)itc of the nature and allegations of the claim 
of said defendant, Luella Brown, and her affidavit filed in 
support thereof: that accordingly thereafter on, to wit, the 
29th day of June, 1932, the said defendant, Deputy Com¬ 
missioner Hoage, made his findings of fact in which lie held 
that the said decedent, Raymond E. Brown was an employee 
at the time of his death of the aforesaid Martha W. Daly 
and making further findings of fact in the nature of an 
award and the payment of certain items of expense inci¬ 
dental to the illness and death of decedent which constitute 
according to the said findings of fact a direct, positive, lia¬ 
bility against this plaintiff, a copy of the said findings of 
fact are hereto attached, marked ‘‘Exhibit F'\ and prayed 
to he read as a part hereof. 

IX. That your plaintiff is advised and believes and there¬ 
fore avers that the said Potomac Window Cleaning Com¬ 
pany is a business, owned, operated, and conducted by a 
man named Bryant, trading under the name of Potomac 
Window Cleaning Company; that he owns the said business 
exclusively for his own profit, and that the said Martha W. 
Dalv has no interest whatever therein: that the offices of 
the Potomac Window Cleaning Company and the Atlas 
Service Company, trade name and business firm of the said 
Martha W. Daly were adjoining offices in a building located 
at 1405 1 Street. X. W.: that a communicating door was at 
all times open between the said offices and that the said 
Martha W. Dalv and the said Brvant had an arrangement 
between them for using employees of each other at times 
when heavy demands were made on each or either of them 

for workmen: but that when the employees were so 
7 loaned they at all times were under the direct super¬ 
vision, control, direction, and management of the per¬ 
son so using them, and therefore were in the employment 
of the person so using them. 

X. The plaintiff further avers that at the time of the 
injuries sustained by the said decedent, Raymond E. Brown 
and subsequently at the time of his death he was not an em¬ 
ployee of the said Martha W. Daly and that the status of 
employer and employee did not exist or was not in force and 
effect at that time. That for this reason the award of the 
said defendant Deputy Commissioner Hoage as aforesaid 
was not consistent with, pursuant to, or under authority 
of the aforesaid Act of Congress, or otherwise in accord- 
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ancc with law, and that said defendant Deputy Commis¬ 
sioner Hoage had no jurisdiction wherein he plight prop- 
erly make his said findings of fact and award. | 

XI. The plaintiff further states that it has tyeen making 
payments under the aforesaid findings of fact fey reason of 
a written stipulation with Counsel for the saicl defendant, 
Luella Brown, that the same would not act as ja waiver by 
it or any of its rights pending this action. 

XII. Plaintiff further says if the award of |the Deputy 
Commissioner is sustained this plaintiff will be| required to 
pay out large sums of money up to a maxiirium sum of 
Seventy-five Hundred ($7,500.00) Dollars together with all 
funeral and medical expenses: and the plaintiff says upon 
information and belief that the claimant Luellja Brown is 
practically insolvent, that she has no assets or property of 
any kind or character, and if this plaintiff is compelled to 

make further pavments under the award! of the said 
S defendant Deputy Commissioner IToage that it will 
he unable to recover any such payments hr any part 
thereof, and will thereby suffer irreparable loss and 
damage. 

Wherefore, the premises considered, plaintiff prays: 

1. That a United States Writ of Subpoena ijssue out of 
this Court directed to each of the defendants named herein 
commanding them to appear herein on a day certain and 
answer the exigencies of this bill. 

2. That in the event the court be of the opinion that 
other and further parties are necessarv to this Bill that an 
order may be entered herein making them or ea|eh of them 
parties hereto, and that service of process he issjied against 
them as against the original defendants named.! 

3. That upon proper notice to the said defendants, this 
Court issue a temporary injunction restraining and en¬ 
joining the defendant Robert d. Hoage, as Deputy Commis¬ 
sioner from carrying into effect or attempting to carry 
into effect either directly or indirectly, the finding of fact 

and award thereunder made bv him and entered in the rec- 

* 

ords of the Workmen's Compensation Commission for the 
District of Columbia, on June 29th, 1932. | 

4. That an Order be entered herein staying ajll and any 
payments of money which the plaintiff is compelled to make 
under the terms of the award of the said defendant Hoage 
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as Deputy Commissioner, dated June 29th, 1932, until the 
final determination of this cause. 

5. That upon final hearing of this cause, this Court issue 
a permanent injunction, forever restraining and enjoining 
the said defendant Robert J. Hoage as Deputy Commis¬ 
sioner, from carrying into effect or attempting to carry into 

effect either directly or indirectly, the findings of fact 
9 and award thereunder made bv him and entered in 
the records of the Workmen's Compensation Com¬ 
mission for the District of Columbia, on June 29th, 1932, 
and forever restraining and enjoining any and all pay¬ 
ments of money which the plaintiff is compelled to make 
to the defendant Luella Brown, or any other person, exec¬ 
utor. administrator and assign acting for her or her estate. 

6. That this Cqurt upon final hearing of this cause on 
its merits enter an order or decree declaring the enforce¬ 
ment of the said order of the said defendant Iloage, dated 
June 29th, 1932, is invalid and contrary to law and of no 
force and effect. 

7. That this Court grant unto plaintiff a trial de novo 
of all the issues raised by the claim of Luella Brown to the 
said defendant Hoage, on April 14th, 1932, the answer of 
the plaintiff to said claim, and on all exhibits, testimony 
and pleadings introduced at hearing of said claim, as weil 
as any further testimony exhibits and pleadings offered 
herein. 

8. And for such other and further relief as the nature 4 of 
the case may require and which to the Court may seem 
just and proper. 

THE METROPOLITAN CASUALTY 
INSURANCE COMPANY OF NEW 
YORK, 

Bv WALTER A. BROWX, 

A peat. 

HENRY I. QUIXX, 

AUSTIX F. CAXFIELD, 

Attorneys for Plaintiff. 

District of Columbia, sn: 

Walter A. Brown, being first duly sworn according to 
law deposes and says that he is the local resident agent of 
the Metropolitan Casualty Insurance Company of New 
York, that he is authorized to make this Affidavit on behalf 
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of said plaintiff and that lie has personal knowledge 

10 of the facts therein stated; that he has read same 
and he verily believes the facts so stated herein to be 

t rue. 

WALTER A. BROWN. 

I 

Subscribed and sworn to before me this 27th <lav of July, 
A. D. 1932. 

[seal.] H. MARGUERITE EDWARDS, 

Not an/ Public , D. C. 

Exhibit “A”. 

District of Columbia Workmen's Compensation Act, Office 
of Deputy Commissioner, Washington, I). C. 

Case Xo. 0015-2. Insurance Carrier's X<j>. 15. 

I 

(lain) for Compensation in Death Case hi/ Widow and/or 
Children under the Aqe of Eiqhteen} 

| 

I hereby make claim for compensation arising out of the 
death of Raymonc E. Brown who died on AprilJ 8, 1932, at. 
Emergency Hospital, as a result of injury sustained on 
April 5, 1932, at 1720 P Street X. W. in the I employ of 
Potomac Window Cleaning Service and or A tins Service 
Company whose address is (both) 210-211 1405 j\ve Street, 
X. W., Washington, D. C. Deceased left tlicj following 
children who were under IS years of age at the time of his 
death: Xames: Xone: Date of Birth:-. 

! 

These questions should be answered where tha widow is 
claiming compensation: 

Widow was born on April 31, 1903. at Waterj ille, Ohio. 
Widow was married to the deceased on June |8, 1931, at 
Cleveland, Ohio, by Rev. Xellie Albright. 

11 Last physician or hospital: Emergency Hospital, 

Washington, D. C. | 

Xame of undertaker: W. J. Xalley. Addresj<: 522 8th 
St. S. E. _ * j 

Amount of undertaker's bill: $344.00. Amount paid, if 
any: $Xone. 

By whom paid? Xot paid at this time. 

Dated this 14th dav of April, 1932. 

(S.) ‘ LUELLA BRO\yN, 

929 Eye Street N. W. 

See attached supplementary affidavit re employer. 


10 


METROPOLITAN CASUALTY INS. CO., N. Y., VS. 


A ffi davit. 


District ok Columbia, 

On the 14th day of April, A. D. 1932, personally ap¬ 
peared before me the above-named Luella Brown and made 
oath that the answers by her as claimant above named and 
subscribed are true. 

(S.) LAURA A. IIARMAX. 

[seal.] Xotari/ Public, 

204 Kraus Building, Wash., I). C. 

Exhibit “B'\ 

Fatal, 6015-2, 15. 

Affidavit in Support of (lain) for Compensation. 
District of Columbia, .<?s; 

Luella Brown, being first dulv sworn, on oath savs that 
she is the widow of Raymond E. Brown, for whose death 
compensation is claimed and that she is uncertain and in 
doubt about his actual employer because of the following 
facts: 

The salary and other accounts of employees of the Atlas 
Service Company and of employees of the Potomac 
Window (’leaning Company are kept in the one and same 
book; 

The deceased, at the time of the fatal injury, was clothed 
in an outfit furnished and supplied by the Potomac Window 
Cleaning Service: 

An employee of either or both companies, to wit, Eva 
Cunningham, also known and using tin* alias of Mrs. Cahill, 
takes care of office work and collects money for both com¬ 
panies, using the office of Atlas Service Company and also 
checks men in and out from the office of the Potomac 
Window Cleaning Company; 

Mrs. Dailey is reputed to own the Atlas Service Com¬ 
pany but also takes care of the business, telephone, men, 
etc., of the Potomac Window Cleaning Company. 

Deponent is informed, believes and avers that the person 
for whom the work was being done at 1726 P Street X. W., 
placed the order for such work with the Potomac Window 
Cleaning Service or Company, as a result of which the said 
Raymond E. Brown was sent to do the work. 

Deponent has been present when the deceased was paid 
his salary and says deponent witnessed deceased being paid 
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first by Mrs. Dailey, owner of Atlas Service Cojmpany and 
then on other occasions bv Mr. Brvant, alias Wilson, alias 
Dailey, reputed owner of Potomac Window Cleaning Com¬ 
pany. 

Deponent is informed, believes and avers that the said 
Brvant, alias Wilson, alias Dailev has denied that the 
deceased ever worked for Potomac Window Clean- 
12 ing Company, but deponent says that deceased was 
sent on jobs of window cleaning at varipus places, 
among which are, to wit, the Ebbitt Hotel, AY as hi n "'ton, 
D. C.; Washington Post Building, Washington,|D. C. 10th 
and H Street- X. W., Washington, D. C.; the L(?gal Build¬ 
ing, Washington, D. C.; 4 storv bldg, in rear of hotel at 

* .• * j 

14tli & Eve Streets XL W.; Marine Barracks, Qipmtico, Va., 
Bryant having sent deceased on some or all of j these jobs 
and Mrs. Dailey on others, and that deceased jalso did a 
small amount of janitor work for Mrs. Dailey foil* which he 
was paid the sum of one dollar each day such jajnitor work 
consuming not in excess of three hours each day, all of 
which said three hours being prior to C>:30 A] M., from 
which time the deceased was engaged in windo^v washing 
and cleaning. 

(S.) LUELLA liROWX. 

Subscribed and sworn to before me this 14|t 1 i day of 
April, 1932. 

[seal.] LAURA A. HARMlAN, 

Sot ary Public, />. C. 

“Exhibit C.” | 

Form DC( 1 A-315. 

Leave this space blank. Case Xo.:-. j Insurance 

Carrier’s Xo.:-. 

I 

District of Columbia Workmen's Compensation [Act, Office 
of Deputy Commissioner, Washington, D.i C. 

Luella Brown (Widow of Raymond E. Brown),{Claimant, 


Martha W. Daly, Employer; Metropolitan Casualty Ins. 

Co., Insurance Carrier. 

The employer or insurance carrier above njamed for 
ans-er to the claim respectfully shows: 
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1. It is admitted that claimant sustained an injury on 
or about the date set forth in the claim. 

2. It is admitted that both the employer and 
13 employee were subject to the District of Columbia 
Workmen's Compensation Act at the time of the 
alleged injury. 

3. It is denied that the relationship of employer and 
employee existed at the time of the injury. 

4. It is denied that at the time of the alleged injury the 
employee was performing service growing out of and 
incidental to his employment. 

5. It is admitted that due notice of injury was given 
employer. 

6. It is admitted that claimant was permanently disabled 
to the extent stated in claim. 

7. It is admitted that claimant was temporarily disabled 
for the period stated in claim. 

8. It is denied that the rate of wages as set forth in 
claim is correct. 

9. The policy of insurance issued by this insurance car¬ 
rier to above named employer excludes injuries or death 
resulting from window washing services. The deceased 
came to his death from a fall while washing windows. 

10. All other legal or equitable defenses which may arise 
or appear. 

NICHOLS COMPANY, 

Bv-, 

Adjuster. 


Note.— The employer of insurance carrier should answer 
the claim within ten days from the date that a copy of it 
is served upon him. The original answer should be mailed 
to the deputy commissioner and a copy thereof served 
upon the claimant either personally or by mailing to the 
address in the claim. 
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14 Exhibit ‘ 4 D’\ j 

I 

Form DCCA-32b A. ! 

United States of America: 

l nited States Employees’ Compensation Commission. 

In the Matter of the Claim for Compensation! under the 
District of Columbia Workmen's Compensation Act. 

Mrs. Lueli.a Brown, Claimant, 
against 

Martha W. Daly, Employer. 

Subpoena Duces Tecum . 

To Metropolitan Casualty Insurance Company, 
e o Nichols Company, 

320 Woodward Building, 

Washington, D. C.: 

j 

You are hereby required to appear before R.j J. Hoage, 
Deputy Commissioner of the United States Employees’ 
Compensation Commission, at Room 144, Genjeral Land 
Office Building, 8th & F Streets, X. W., in tile City of 
Washington, District of Columbia, on the 1st da^ of June, 
1932, at one o’clock P. M., of that day to testify in the 
above-cut it led case. 

And you are hereby required to bring with) you and 
produce at said time and place the following boolj:s, papers, 
and documents: 

Original of the application for insurance sfigned by 
Martha W. Daly or a photostatic negative thereof, and 
the original or legally authenticated copy of j insurance 
policy issued to Martha W. Daley thereon. Fail not at 
your peril. j 

In testimony whereof, the undersigned, a Deputy Com¬ 
missioner of the United States Employees’ Compensation 
Commission, has hereunto set his hand at Washington, 
District of Columbia, this 17th day of May, 193^. 

R. J. HOAQrE, 
Deputy Commissioner. 
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15 Return of Service. 

I hereby certify that an original of the within subpoena 
was sent by registered mail to the person named herein on 
Mav 17th, 1932. 

R. J. HO AGE, 

r, 

Deput if Co vi miss i o n e r. 
Exhibit “E”. 

Form DCCA-326B. 


United States of America: 


United States Employees’ Compensation Commission. 

In the Matter of the Claim for Compensation under the 
District of Columbia Workmen's Compensation Act. 


Mrs. Luella Brown, Claimant, 
against 

Martha W. Daly, Employer. 

Notice of Hearing. 

To Metropolitan Casualty Insurance Company, 
c o Nichols Company, 

32(> Woodward Building 
Washington, I). C.: 

You are hereby notified that upon order of the Deputy 
Commissioner an interested party in the above-entitled 
claim, a hearing; on such claim is hereby ordered, to be 
held before R. J. Hoage, Deputy Commissioner of the 
United States Employees* Compensation Commission, at 
Room 144, General Land Office Bldg., 8th and F Sts., N. W., 
in the City of Washington, District of Columbia, on the 1st 
dav of June, 1932, at 1 o'clock P. M., of that dav. 

In testimony whereof the undersigned, a Deputy Com¬ 
missioner of the United States Employees’ Compensation 
Commission, has hereunto set his hand at Washington, 
District of Columbia, this 11th dav of Mav, 1932. 

R. J* HO AGE, 

Deputij Com missioner. 


1G 


ROBERT J. HOAGE, DEPUTY COM MR., ET aL 

l 

Return of Service. 
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I certify that an original of the within Notice of Hear¬ 
ing was sent bv registered mail to the person named herein 
on Mae 11, 1932. 

R. J. HOAGE, 

S . 

D e put y Co m th issio n e r. 

“Exhibit F.” i 

I’nited States Employees’ Compensation Cofnmission, 
District of Columbia Compensation District. 

Case Xo. 6015-2. ! 

In the Matter of the (Haim for Compensation} under the 

District of Columbia Workmen's Compensation Act. 

i 

Mrs. Luklla Brown, Claimant, 

vs. | 

i 

Atlas Service Company (Martha W. Daly), jEmployer; 

Metropolitan Casualty Insurance Company,! Insurance 

Carrier. | 

i 

Compensation Order—Award of Compensation. 

Such investigation in respect to the above entitled claim 
having been made as is considered necessary, and a hear¬ 
ing having been dulv held in conformity witll law, the 
Deputy Commissioner makes the following 

Finding of Fact. 

i 

That on the fifth day of April, 1932, Raymond fc. Brown, 
hereinafter known as “employee”, was in the <pmploy of 
the employer named above, whose address is ]1405 Eye 
Street, X. W., Washington, District of Columbia}; that the 
employer was subject to the provisions of an Adt of Con¬ 
gress approved May 17, 1928, entitled “An Aqt to pro¬ 
vide compensation for disability or death resulting from 
injury to employees in certain employments in the Dis¬ 
trict of Columbia, and for other purposes”; that the lia¬ 
bility of the employer for the payment of compensation 
under such Act was insured by the Metropolitan!Casualty 
Insurance Company; that on said day the employee above 


I 
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named while performing service for the employer 

17 above named as a janitor and repairman at 1726 P 
Street, X. \\\, Washington, District of Columbia, sus¬ 
tained personal injury which arose out of an- occurred in 
the course of his employment and resulted in his disability 
and death; that while so employed and while cleaning a 
window, he fell .some distance to the ground; that as a 
result of the fall the employee suffered shock, laceration 
of the left elbow 4 , fracture of the left elbow, fracture dis¬ 
location of the femur, lacerated spleen and general injuries 
to other members of his body; that as a result of the above- 
described injuries, the employee died on April 8, 1932; that 
due notice of the injury w’as given to the Deputy Commis¬ 
sioner and to the employer within thirty days after the 
date of its occurrence; that the employer furnished the 
employee with medical and hospital treatment in accord¬ 
ance with Section 7 (a) of the Act; that the weekly wages 
of the employee at the time of the injury was $18.00, work¬ 
ing six days per: week; that the average weekly wages of 
the employee at the time of his injury was $17.31 ; that 
Luella Brown, who was born on April 31, 1903, is the sur¬ 
viving wife of the deceased employee and as such she is 
entitled to compensation in the amount of 35% of the 
average weekly wage, namely, $17.31, or $6.06 per week 
during widowhood and subject to the provisions of Section 
9 (1)) of the Act ; that compensation from April 8, 1932, 
to June 23, 1932', both dates inclusive, a period of 11 weeks, 
at the rate of $6.06 per week, amounting to $66.66 is due; 
that W. J. Xalley, undertaker, whose address is 522-Sth 
Street, S. Iv, rendered burial services for the deceased 
employee and lie is therefore entitled to the sum of $200.00 
for such services, as provided in Section 9 (a) of the Act; 

that Attornev Richard A. Harman rendered legal services 
• ^ 

in behalf of the claimant, Mrs. Luella Brown, and his fee 
is approved in the amount of $50.00 as reasonable. 

18 Upon the foregoing findings of fact the Deputy 
Commissioner makes the following 

Award. 


That the employer, Atlas Service Company (Martha AY. 
Daly) and the insurance carrier, Metropolitan Casualty 
Insurance Company, shall pay to the claimant, Mrs. Luella 
Browm, compensation from April 8, 1932, to June 23, 1932, 
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both dates inclusive, a period of 11 weeks at $6 .06 a week, 
amounting to $66.66, which amount is due and spall be paid 
forthwith; and shall continue to pay compensation to the 
claimant, Mrs. Luella Brown, at the rate of $(j.06 a week, 
beginning dune 24, 1932, in installments everyitwo weeks, 
until further order of the Deputy Commissioner; shall pay 
to \Y. J. Xalley, undertaker for services rendered the sum 
of $200.00; shall pay to Attorney Richard A. Ijlarman for 
legal services rendered the claimant the suml of $50.00, 
which sum shall be paid out and shall constitute la lien upon 
any unpaid installments of compensation; aijd shall be 
liable for such medical, surgical and hospital jservices as 
were required by reason of the injury. 

(liven under my hand, at Washington, D. C., tjhis twenty- 
ninth dav of dune, 1932. 

R. d. HO AGE] 

De put i/ ('om m issiimer, 
District of Columbia Compensation District. 

I 

! 

Proof of Service. 

i 

I hereby certify that a copy of the foregoing Compensa¬ 
tion Order was sent by registered mail to the claimant, the 
employer, the insurance company, Mr. R. A. Herman, At 
torney, Mr. Joseph C. Suraci, Attorney, and Mr. 
field. Attorney, at the last known address o 
follows: 


\. F. Can- 
each, {IS 


Nairn*. 

Mrs. Luella Brown 


Address. 

!>29 Eye Street X. !\V., Wash- 
ington, I). C. 

Atlas Service Company 

(Martha W. Daly) 1405 Eye St. X. W., Wash¬ 


ington, D. C. 


19 


Metropolitan Casualty Ins. 

Co. .C/o Xichols Company, 326 

Woodward Building, Wash¬ 
ington, I). C. 

Mr. Richard A. Harman, 

Attornev at Law.Evans Building, Washington, 

D. C. 


2—5954a 
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Mr. Joseph C. Suraci, At¬ 
torney at Law 1015 15th Street X. W., Wash- 

ington, D. 0. 

Mr. A. F. Canfield, Attor¬ 
ney at Law Woodward Building, Wash- 

* * ' 

ington, D. C. 

R. J. HOAGE, 

I)eputy Coni missioner. 

Mailed June 29, 1932. 

20 Motion for Temporary Injunction and Xoticc. 

Filed July 28, 1932. 

* 


Conies now the, plaintiff in the above entitled cause by 
Henrv I. Quinn and Austin F. Canfield, its attorneys, and 
moves the Court to grant a temporary injunction against 
the defendant. Deputy Commissioner Robert J. Iloage, re¬ 
straining and enjoining him from doing any and all things, 

direetlv or indirectly to carry into effect tin* award made 
• • • 

by him, based upon certain findings of fact, on June 29, 
1932, which findings of fact and award are now entered 
upon tin* records of the Workmen's Compensation Com¬ 
mission for the District of Columbia, and under which said 
award tin* plaintiff is directed to make certain payments 
to defendant Luella Brown and others. 

2. To grant a temporary injunction against Luella 
Brown her assigns or any other person claiming under her 
from enforcing or attempting to enforce tin* aforesaid 
order of the said defendant Deputy Commissioner Hoagc. 

3. To enter an order herein directing a trial de novo of 
all facts and issues raised thereon under a claim filed by 
the said defendant Luella Brown on April 14, 1932, with 
the Workmen's Compensation Commission for the District 
of (’olumbia. 

4. The reasons and grounds argued in support of the 
said motion an* set forth in tin* statements of points and 
authorities filed with this motion. 

HFXRV I. QFIXX, 

ACSTIX F. CAXFIHLD, 

Attorneys for Plaintiff. 
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Marshal's Return. 
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Served a copy of the above motion on Robert J. Hoage, 
Deputy Com., 7-28-32; Luella Brown 7-30-32 personally. 

KDGAR C. SNYpER, 

U . S . Marshal in knd for 
the Dist. of (Columbia, 
BvW. J. ROBERTS 


B. 


1 

Deputy U. S. Marshal. 


21 Plea and Answer of Defendant Luella Bfomi. 

Filed August 1, 1932. j 


For Plea and Answer to plaintiff’s bill for! Injunction 
and other relief, this defendant respectfully represents as 
follows: 

1. This defendant has no knowledge of the I allegations 
of paragraph 1 of plaintiff’s petition except tjiat she ad¬ 
mits that tin* District of (Columbia Workmen’s|Compensa¬ 
tion Law is in force and effect in the District of Columbia, 
and she demands strict proof of the other allegations of 
the plaintiff. 

2. This defendant admits that Robert J. Hoage is the 
Deputy Commissioner but denies that the saitj Robert J. 
Hoage is Deputy Commissioner of the “ Tinted j Employees 
Compensation Commission”, and admits that she is a 


as alleged 
affirms or 


citizen of the United States and is the claimant! 
by plaintiff, and for lack of knowledge neither 
denies tin* remaining allegations of paragraph |2 of plain¬ 
tiff’s petition. 

3. Answering so much of paragraph 3 of plaiptiff’s peti¬ 
tion as this defendant is able to answer from her own 
knowledge and information, this defendant sajcs she has 
no knowledge of any such statements or conversations or 
agreements as are alleged in the said paragraph of plain¬ 
tiff's petition, but that this defendant is advised, believes 
and therefore avers that all tftich conversations, |if any such 
existed or were had, were merged in the written policy of 
insurance issued by the plaintiff herein and tliajt such con¬ 
versations, in any event, are immaterial and tljiis defend¬ 


ant is not required to further answer the said 
of said petition. 


paragraph 
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And for further answer to said paragraph, this defend¬ 
ant says that she was present at a hearing before 

22 the Deputy Commissioner of the United States Em¬ 
ployees Compensation Commission, on, to wit, June 

1st, 1922, at whichisaid hearing, tin* said Martha \Y. Daily, 
being called as a witness and duly sworn, on oath testitied 
and denied that any such conversations as are alleged bv 
the plaintiff herein ever took place and denied that plaintiff 
or plaintiff's agent had ever made any such statements 
as are alleged by plaintiff, but to the contrary testified to 
the effect that the said plaintiff, through its agents had 
stated to the said Daley that the permitting by the said 
Daly of cleaning and washing of windows by the employees 
of the said Dalv in connection with other work was per¬ 
missible, and this defendant expects so to prove upon the 
trial hereof. 

4. This defendant upon information and belief admits 
the allegations of paragraph 4 of plaintiff’s petition, except 
that this defendant says the true facts to be that the cloth¬ 
ing or uniform furnished the said Kavmond E. Drown was 
loaned to him because his, the said Browns, clothes would 
have become soiled and that said uniform was not furnished 
by his employer in the course of his employment, and this 
defendant, on information and belief, denies that any con¬ 
tract was entered into between the said Maude E. Whitham 
and the said Potomac Window Cleaning Company on the 
5th day of April, 1932, but says the contract was between 
Martha W. Daly, trading as the Atlas Service Company 
and the said Maude E. Whitham, and this defendant de¬ 
nies that Raymond E. Brown was under the direction, con¬ 
trol, direction, instruction and or superintendence by tin* 
said Potomac Window Cleaning Company, and says the 
true facts to be that the said Raymond E. Brown was in 
the first instance employed by Martha W. Daly, having been 
sent to the said Daly by an employment agency in the Dis¬ 
trict of Columbia in response to a request of the said Daly 
and that he was thereafter employed solely by the said 
Daly and his wages and salary were paid by the said 

23 Daly and that at the hearing before the Deputy Com¬ 
missioner aforesaid, the said Daly so testified, under 

oath, and that at said hearing there were introduced and 
read in evidence certain receipts produced under subpumae 
duces tecum by the said Daly, signed by the said Brown for 
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the salary of the said Brown; that the said D^ly also pro¬ 
duced her payrolls and records all of which shelved that the 
said Daly had at all times paid the salary and jwages of the 
said Brown; that the owner and proprietor of the Poto¬ 
mac Window Cleaning Service was also sworn;as a witness 
and testified that the said Raymond E. Brown had never, at 
any time, been in the employ of the Potomac Window Clean¬ 
ing service; that counsel for plaintiff herein was given and 


id direct ex- 
this defend- 


availed himself of full opportunity for cross a 
animation on all material points, all of which 
ant expects to prove upon the trial hereof. 

5. This defendant admits that Ravmond Ej. Brown re- 
ceived certain injuries while employed at the home of’ 
Maude E. Whitham, from which he died on, t!o wit, April 
8th, 1932, but denies that he was in the employ of the Poto¬ 
mac Window (leaning Service when such injuries were re¬ 
ceived or at any other time. 

6. This defendant admits the allegations of paragraph 

six of plaintiff's petition and for further answer says the 
true facts to he that at the time of making the sjaid affidavit 
she was in doubt concerning the actual employer of the de¬ 
ceased and had been unable to see the payroll records of the 
said Martha W. Daly and/or the Potomac Window Clean¬ 
ing service, and that this defendant was advised bv her 
counsel and attorney that under such circumjstances the 
explanatory affidavit should be attached in order to avoid 
anv accusation of making a false claim, and jaccordingly 
did so. ‘ | 

7. This defendant admits the allegation of para- 
24 graph seven of plaintiff’s petition, upon Information 
and belief only. 

8. Upon information and belief, this defendant admits 
paragraph eight and the allegations thereof in plaintiff’s 
bill, but for further answer says that there was present, 
though not as a party thereto, a representative of the in¬ 
surance carrier of the Potomac Window Cleaning Com¬ 
pany. 

9. This defendant admits the allegations of paragraph 
nine of plaintiff's petition except, on informat on and be¬ 
lief, this defendant denies that the said employers inter¬ 
changed employees between them but says the true facts 
to be that upon occasional instances the Potomdc Window 
Cleaning Company assigned and/or sublet contracts re- 



22 


METROPOLITAN CASUALTY INS. CO., N. Y., VS. 


ceived hv the said Potomac Window Cleaning Company to 
Martha W. Daly and that the employees of Martha W. Daly 
thereafter proceeded under direction, supervision and in 
the employ of the said Martha W. Daly to perform the said 
work and that such employees, of which the said Raymond 
E. Brown was one, were paid for such work by said Martha 
\V. Daly: that the said Raymond E. Brown wore the same 
clothing, to wit the uniform aforesaid, when doing janitor 
work, cleaning furnaces, sweeping and washing floors etc., 
and at other times while in the employ of Martha W. Daly, 
and this defendant says that while contracts were inter¬ 
changed between the employers aforesaid, employees were 
not so interchanged. 

10. This defendant denies the allegations of paragraph 
ten of plaintiff's petition and says that at the time of the 
death of Raymond E. Brown and at the time of the injuries 
received as aforesaid on the date aforesaid, he, the said 
Brown, was an employee of the said Martha W. Daly, and 
was then and had been for a long time theretofore carried 
on the payroll of Martha W. Daly, was and had been paid 
his salarv and wages hv the said Martha W. Dale and that 

the award of the Deputy Commissioner was just and 
23 in accordance with law and the facts and the undis¬ 
puted weight of the evidence, all as appears from the 
record of testimony before the said Deputy Commissioner, 
to which reference is prayed, and which, by this reference 
is made a part of.this defendant's answer as though re¬ 
cited herein in terms. 

11. This defendant admits the allegations of paragraph 
eleven of the plaintiff's petition. 

12. This defendant admits the allegations of paragraph 
twelve of the plaintiff's petition except this defendant de¬ 
nies that the plaintiff will be irreparably damaged and 
suffer irreparable loss if plaintiff is compelled to make fur¬ 
ther payments under the award aforesaid pending a deter¬ 
mination of this cause and savs the true facts to be that 

• 

unless such payments are made by plaintiff this defendant 
now has and will have no means whatever of subsistence of 
any nature: that this defendant is out of employment and 
at this time and for a long time in the future will be unable 
to secure employment because of her physical condition 
due to the shock and after effects of the death of her hus¬ 
band, Raymond E. Brown: that she has no relatives or 
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friends with whom she can live or to whom s]ie can go to 
secure tlie bare necessities of life; that she is at the present 
time and in the future will he, for a long time, unable to 
purchase proper and necessary foods; that unjless the said 
payments are made under the award aforesaid, this de¬ 
fendant will of necessity, become and be forthwith a charge 
upon public charity, whereas, in the event that payments 
are made by the plaint iff herein in accordance with the 


Court upon 
was an em- 


award, and, in the event that the finding of thi> 
a hearing hereof should be that the deceased 
ployee of the Potomac Window Cleaning Conjpanv, which 
finding is an extremely remote possibility, yet, neverthe¬ 
less, in such event, the plaintiff herein has ample security 
for recovery of such amounts as plaintiff may pay to 
2(> this defendant bv virtue of the fact that the said 
Potomac Window (‘leaning Company was fully in¬ 
sured in the Traveller's Insurance Company, a|corporation 
doing business in the District of Columbia under the com¬ 
pensation laws thereof, in addition to which jthe plaintiff 
would have recourse against the said Martha W. Dalv, 
and or the Potomac Window (‘leaning Company, and there¬ 
fore the plaintiff will not, under any circumstances, suffer 
irreparable injury or damage as alleged. 

13. And for further plea and answer, this defendant says 
that she is informed, believes and therefore avers that, even 
granting the allegations of plaintiff's petition regarding 
the alleged fraudulent procurement of the policjr by the said 
Martha W. Daly, this plaintiff has no cause of action against 
this defendant and that the plaintiff has complete and ade¬ 
quate remedy at law in the premises. 

Wherefore, the premises considered, this defendant 
prays: 

That the injunction prayed for by plaintiff be denied. 

2. That plaintiff's petition be denied and dismissed with 
costs against the plaintiff. 

3. For such other and further relief as to this Court may 
seem proper and to Equity meet. 

LUELLA BROWN, 


Petitioner. 


RICHARD A. HARMAN, 

Atty. for Defendant Luella Brown. 
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District of Columbia, ss; 

Luella Brown, being first dulv sworn, on oatli savs that 
she has read and knows the contents of the within and fore¬ 
going petition, by her subscribed; that the matters therein 
stated upon her own knowledge are true and those 
27 stated upon information and belief she verily be¬ 
lieves to be true. 

LUELLA BROWN. 

Subscribed and sworn to before me this 1st day of Au¬ 
gust, 1932. 

[seal. ] * LAURA A. HARMAN, 

Not arty Public, D. C. 

Answer of Robert ./. Uoacfe, Deputy Commissioner, to Bill. 

Filed September 20, 1932. 


Now comes Robert J. Hoage, Deputy Commissioner, 
United States Employees' Compensation Commission, in 
and for the District of Columbia, defendant herein, and for 
his answer to the bill of complaint for mandatory injunc¬ 
tion and for other relief filed herein, says: 

1. Defendant neither admits nor denies the allegations 
of Paragraph One of the bill. 

2. Defendant admits the allegations of Paragraph Two 
of the bill. 

3. Defendant denies the allegations of Paragraph Three 
of the bill as stated and for answer avers that said allega¬ 
tions are immaterial in so far as this cause is concerned for 
the reason that the policy of insurance referred to therein 
was issued by the plaintiff in conformity with the provisions 
of the Longshoremen's and Harbor Workers' Compensa¬ 
tion Act of March 4, 1927 (U. S. C., Title 33, Chap. 18), as 
made applicable to the District of Columbia by the Act of 
May 17, 1928 (1). C. Code, Title 19, Chap. 2), and the rules 
and regulations of tin* United States Employees' Compen¬ 
sation Commission made pursuant thereto. The policy of 

insurance referred to in the bill covered all of the 
28 liability of the Atlas Service Company (Martha W. 

Daly) for all injuries which might be suffered by the 
employees of said company within the purview of the Long¬ 
shoremen's Act during the period covered by said policy. 
Moreover, it appears from the transcript of testimony taken 
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at the hearing held before the deputy commissioner, defend¬ 
ant herein, on June 1, 1932, which will be referred to here¬ 
inafter and which is attached hereto and marked Defend¬ 
ant ’s “Exhibit A”, and made a part of this aniswer by this 
reference, that no such conversations or statepients as al¬ 
leged of the plaintiff ever took place or were eyer made. 


graph Four 
at the tran- 


4. Defendant denies the allegations of Para 
of the bill as stated and for answer avers th 
script of testimony shows that the Potomac Window Clean¬ 
ing Company and the Atlas Service Companjy were for¬ 
merly owned by Herbert O. Bryant who conducted the busi¬ 
ness of said companies in adjoining offices at 1405 Eye 
Street, Northwest, Washington, D. C., and thaf on, to wit, 
September 8, 1931, and before the injury j hereinafter 
related occurred, Martha W. Daly purchased fi!om the said 
Bryant the business of the said Atlas Servicj? Company, 
including the office furniture, equipment, and pertain uni¬ 
forms, and became the sole and exclusive owjier thereof, 
continuing to operate the said business under the trade 
name of the “Atlas Service Company”; that during the 
month of October, 1931, the said Martha W. Daly, acting 
as owner and proprietor of the said Atlas Service Com¬ 
pany, employed, through the Washington Businjess Bureau, 
an employment exchange, Raymond E. Browjn, the em¬ 
ployee upon whose death the compensation claim arose, 
that shortlv thereafter one Miss M, ude M. Whitham, desir- 

• l 

ing the services of a man to wash and clean the [windows of 
her rooming house located in the District of Columbia, 
called the offices of the aforesaid companies, who were at 
that time in joint use of a telephone; to |wit, Metro 
29 politan 7944, and in response to said call 
Daly, owner of the Atlas Service Compar 
employee, Raymond E. Brown, to perform the si 
on or about April 5, 1932, the said Whitham, desiring again 
to secure the services of the said Brown to do similar 
window cleaning work, and not knowing thajt the said 
Brown was employed exclusively by Atlas Sejrvice Com¬ 
pany, called the Potomac Window Cleaning Coinpanv and 
asked specifically that Raymond E. Brown be sent to clean 
the windows of her rooming house; that the office girl of the 
said Potomac Window Cleaning Company, knpwing that 
Brown was in the employ of the Atlas Service! Company, 
referred said request to Martha W. Daly andj the Atlas 
Service Company, and not the Potomac Windojv Cleaning 


Martha W. 
iv, sent her 
irvice; that 




26 


METROPOLITAN CASUALTY INS. CO., N. Y., VS. 


Company as alleged by plaintiff, accepted the contract to 
do the work, and accordingly instructed the said Brown to 
proceed with said work; that while engaged in said work 
as aforesaid the said Brown sustained injuries on April .”>, 
1922, which resulted in his death on April S, 1922: that the 
said Brown was never at any time under the “control, 
direction, dictation, instruction, and superintendence" of 
the Potomac Window (’leaning Company, but, on the con¬ 
trary, was employed exclusively by Martha W. Daly, the 
owner and manager of the Atlas Service ( ompany, and was 
under her control, direction, and instruction at the time of 
the aforesaid accident and at all other times: that the said 
Brown received salary and wages for the work which he 
did directly from Atlas Service* (’ompany (Martha W. 
Daly) and. moreover, ihe uniform which the said Brown 
wort' at the time! In* sustained tin* injuries aforesaid was 
owned by the Atlas Service Company, Martha W. Daly 
having purchased tin* said uniform as part of the equip¬ 
ment of the business of said company on. to wit. September 
S, 1921, and tin* said Brown wore said uniform at other 
time's while in the employ of tin* said company. 

20 "). Defendant in answer to paragraph live of the 

bill admits that Raymond K. Brown received in¬ 
juries while employed upon the premises of the said Maude 
K. Whitham, from which he died April S, 1922, but denies 
that tin* transcript of testimony shows that he was in the 
employ of tin* Potomac Window Cleaning (’ompany when 
such injuries were sustained or at any other time. 

6. Defendant admits the allegations of Paragraph Six of 
the bill, and for further answer avers that the transcript 
of testimony shows that at the time of making of the said 
affidavit the said Luella Brown was in doubt concerning 
the actual employer of the deceased and had been unable to 
see the payroll records and other evidence of employment 
of the said Martha W. Daly and or the Potomac Window 
(’leaning (’ompany and that the said Luella Brown was 
advised by her counsel that under such circumstances the 
explanatory affidavit should be attached in order to avoid 
anv accusation of making a false claim, and the said Luella 
Brown, in compliance with her counsel's advice, signed and 
filed said affidavit. 

7. Defendant admits the allegations of Paragraph Seven 
of the bill. 
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8. Defendant admits the allegations of Paragraph Eight 
of the bill, and for further answer avers that the|transcript 
of testimony shows that the said Deputy Commissioner 
Hoage announced at the beginning of said hearing that if 
the evidence indicated that some other employer and an 
insurance carrier other than the plaintiff were involved in 
the case, the hearing would be adjourned in ord<fr to allow 
such employer and insurance carrier an opportunity to 
present evidence in their behalf: that the said deputy com¬ 
missioner by compensation order filed June 2fj, 1932, as 
shown by plaintiff's “Exhibit F”, found that Martha W. 
Daly, owner and operator of the Atlas Service j Company, 
was the emplover of Ravmond E. Brown at tHe time he 

sustained the injure from which he died!, and that 
31 the plaintiff was the insurance carrier ojf the said 

Martha W. Daly, and therefore awarded jeompensa- 
tion accordingly against the Atlas Service Company and 
the plaintiff herein as the insurance carrier thereof. 

9. Defendant denies the allegations of Paragraph Nine 
of the bill as stated, and for answer avers that the tran¬ 
script of testimony shows that upon occasional instances 
the Potomac Window Cleaning Company permitted the 
said Martha W. Daly to do certain work for Vhich said 
company had contracted, but in each instance oi* this kind 
the employees of the Atlas Service Company (Martha W. 
Daly) thereafter proceeded under direction, supervision, 
and employ of the said Martha W. Daly to perform the 
said work and that such employees, of which thej said Ray¬ 
mond E. Brown, deceased, was one, were paicj for such 
work bv the said Atlas Service Companv (Martha W. 

• l 

Dale) and were not at anv time the agents or servants of 
* ' * ^ 

the Potomac Window Cleaning Company in performing 
said duties. 

10. The defendant denies the allegations of Paragraph 
Ten of the bill as stated and for answer avers that the 
compensation order, award of compensation, filed June 29, 
1932, attached to plaintiff's petition herein as its Exhibit 
F, is supported by the evidence in the transcript of testi- 
mony, defendant's “Exhibit A", and is in accordance with 
law; that the finding of the defendant, Robert |J. Hoage, 
that the deceased, Raymond E. Brown, at the tipie he sus¬ 
tained the injuries which resulted in his death pn x\pril 8, 
1932, was in the employ of the Atlas Service Company 
(Martha W. Daly), and that the plaintiff hereijn was the 
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insurance carrier of the said Martha W. Dalv and there- 
fore liable for the compensation awarded, is supported by 
substantial evidence. 

11. Defendant admits the allegations of Paragraph 
Eleven of tho bill. 

12. Defendant denies tho allegations of Paragraph 

32 Twelve of the bill as stated, and for answer avers 
that said compensation order provides for the pay¬ 
ment of compensation to the deceased employee's widow, 
Luella Brown, at the rate of only $6.0f> a week, and that 
the plaintiff has failed to state a premise in support of 
its allegation that it will suffer “irreparable loss and 
damage" by reason of being required to make such pay¬ 
ments. 

Further answering the defendant says: 

That the defendant, Robert J. Hoage, deputy commis¬ 
sioner, United States Employees’ Compensation Coinmis- 
sion, is given power under the Longshoremen's and Har¬ 
bor Workers’ Compensation Act of March 4*. 1327 (F. S. C. 
Title 33, ('hap. IS), as made applicable to ihe District of 

Columbia bv the Act of Mav 17, 1328 (I). C. Code, Title ID, 
• • 

(’hap. 2). to hear, consider, and weigh the evidence in cases 
presented before him in the administration of said Act, 
and under the law the findings of fact of the deputy commis¬ 
sioner are conclusive, where supported by any evidence: 
that the evidence presented before him in the instant case, 
as shown by the transcript of testimony annexed hereto, i< 
sufficient to support the findings of fact and the award of 
compensation made therein, and that the compensation 
order of tin* deputy commissioner, as shown by plaintiff's 
Exhibit 1*’. is in accordance 4 with law. 

That as a further matter of defense, the defendant Rob¬ 
ert .1. Hoage respectfully states that the plaintiff is not en¬ 
titled to a trial fir imro upon the issues raised in this cause. 
As stated in the preceding paragraph nil findings of fact 
made by the deputy commissioner are conclusive and final 
where supported by any evidence. This includes also the 
finding of fact upon the status of an individual as an em¬ 
ployee of a particular employer. The compensation act 
in force in the District of ('olumbia was passed by 

33 Congress in the exercise of its plenary jurisdiction 
over the District of Columbia and the fact-finding 

power was placed by Congress in the deputy commissioner, 
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who administers the law. From the statement of the plain¬ 
tiff accompanying the motion for temporary injunction, 
tiled in conjunction with the bill of complainj, it is ap¬ 
parent that plaintiff is relying: upon* the recent jdecision of 
the United States Supreme Court in Crowell, deputy com¬ 
missioner, v. Benson, 52 S. C. R. 285, in support of its ap¬ 
plication for a trial de novo. This decision defendant re¬ 
ject fully states has no application in the issutf raised by 

novo dis- 
whicli can 


t cause of 
statutory 
the local 


the bill of complaint since the right to trial cl <| 
cussed therein applies only in two situations 
arise only under the admiralty and maritime jurisdiction 
of tin* United States. The right of trial de novo discussed 
by the Supreme Court relates to the independent authority 
under the Constitution of a constitutional court to hear 
and determine constitutional questions and those affecting 
its fundamental (admiralty) jurisdiction. The cause of 
action of the plaintiff does not involve the constitutional 
authority of a constitutional court to inquire independently 
into facts concerning its own jurisdiction. Th< 
action of tin* plaintiff can be based only upon the 
review by a legislative court authorized under 
compensation act. The court derives its authority to re¬ 
view the compensation order herein from Congress and 
not directly from tin* Constitution, hence Congress by pro¬ 
viding administrative machinery for fact findingjby a dep¬ 
uty commissioner does not infringe upon any constitutional 
prerogative of tin* Supreme Court of the District of Co¬ 
lumbia acting in its capacity as a legislative court. The 
plaintiff therefore is not entitled to a trial de novo as it 
requests upon the issue raised in the bill relatijve to the 
question of the status of Raymond E. Brown. 

.‘>4 Now having fullv answered the bill herein, the 
defendant Hoage prays that the said bil| and its 
sundry prayers be forever dismissed with the reasonable 
costs in his behalf incurred. 

ROBERT J. HOAGE, | 

Deputy Commissioner, United Stales 
Empioaces ’ Contpensation Comn[ission. 
LEO A. ROVER, 

United States Attorney , 

Attorney for Defendant Robert J. Hodge. 
JOHN J. WILSON, 

Asst. U. S. Atty.j D. C. 
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District of Columbia, ss: 

I, Robert J. Hoage, Deputy Commissioner, United States 
Employees’ ('ompensation Commission, on oath depose and 
say: That I have read tlie foregoing answer by me sub¬ 
scribed and know the contents thereof; that the matters 
therein stated as upon knowledge are true, and those stated 
upon information and belief I verilv believe to be true. 

ROBERT J. HOAGE. 

Subscribed and sworn to before me this 19th day of 
September, 1932. 

[seal.] THEODORE J. KING, 

Notary Public. 

Order Granting Temporary Injunction and Trial de Novo. 

Filed October 6, 1932. 


This cause coming on for hearing upon the motion of 
plaintiff for a temporary injunction and motion for the 
allowance of a trial de novo and upon the answer of 
35 each of the defendants herein, together with ex¬ 
hibits, transcript of the testimony heard before the 
defendant, Hoage, on, to wit, .June 1, 1932, and the matter 
having been fully argued in open Court thereon, it is by 
the Court this 6th day of October 1932, 

Adjudged, ordered, and decreed as follows: 

1. That a temporary injunction be and the same hereby 
is granted against the defendant, Robert .J. Hoage, as 
Deputy Commissioner from carrying into effect or attempt¬ 
ing to earrv into! effect either directlv or indirectlv the 
findings of fact and award therein made by him and en¬ 
tered in the records of the Workmen’s Compensation Com¬ 
mission for the District of Columbia, on, to wit, June 29, 
1932. 

2. That a temporary injunction be and the same hereby 
is granted against the said defendant, Luella Brown, re¬ 
straining and enjoining her from attempting to enforce 
the said order of the said defendant Deputy Commissioner 
Hoage on, to wit, June 29, 1932. 

3. That ail payments under the said order of the said 
Deputy Commissioner Hoage entered on, to wit, June 29, 



ROBERT J. HOAGE, DEPUTY COMMR., ET AL. 


31 


1932, compelling this plaintiff to make certain payments of 
money thereunder to the said defendant, Luellaj Brown, be 
and the same hereby are stayed until the further order of 
this (’ourt. 

4. It is hereby further ordered that a trial <jle novo in 
this Court be and the same hereby is granted 1 ; unto this 
plaintiff, of all the facts and issues raised by reason of a 
certain claim for compensation on the life of Raymond E. 
Brown filed by the said defendant, Luella Brown;on, to wit, 
April 14, 1932, with the Workmen’s Compensation Com¬ 
mission for the District of Columbia. 

The reason for the granting of the temporary j injunction 
and stav order herein is as follows: 

The Court finds that the plaintiff hereinl has prop- 
30 erly raised the question of master and servjant, which 
question tin* Court finds is factual and jurisdictional, 
and the Court further finds that since the question was 
properly raised and preserved the plaintiff is entitled to 
a trial de novo. j 

The Court finds that certain positive allegations appear 
in the bill of complaint setting out specifically that the de¬ 
fendant. Luella Brown, who is the claimant before the 
Workmen's Compensation Commission, and the sole bene¬ 
ficiary under the findings of fact and award made bv the 
said Deputy Commissioner is insolvent; that she has no 
assets or property of any kind or character; that in the 
answer of the defendant Luella Brown to the said bill of 
complaint she admits her insolvency and further admits 
that she has no estate or property of any kind as in said 
bill of complaint alleged, and she further admit J that she 
has no means of support, and that she is without employ¬ 
ment and is unable to secure employment; and he Court 
further finds from tin* record of the testimony (taken be¬ 
fore the Deputy Commissioner and introduced as part of 
the pleadings herein that the said Luella Brownj is desti¬ 
tute and by reason thereof would be unable to pay back 
anv sum for which judgment might be entered against her 
in a suit to recover back whatever may have bee i paid to 
her under the award of the said Deputy Commissioner, 
which the Court now finds would constitute irreparable 
damage and loss to the plaintiff herein unless t)ie plain¬ 
tiff's motion for an interlocutory injunction should be 
granted; that unless the said interlocutory injunction is 
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granted this plaintiff would be compelled under the terms 
of the said award to pay to the plaintiff the sums ordered 
to be paid weekly thereunder, and if it should be deter¬ 
mined that the award of the Deputy Commissioner is con¬ 
trary to law and not in consonance with the Workmen’s 
Compensation Act in force and effect in the District 
37 of Columbia that the said plaintiff herein on account 
of the insolvency and destitute circumstances of the 
said Luella Brown would be unable to recover anv of the 
said payments from her. 

It is further ordered that the said temporary injunc¬ 
tion herein granted shall not take effect until the plaintiff 
herein shall enter into an undertaking in the penal sum of 
$500.00/100 conditioned upon the payment of such costs 
and damages as mav be incurred or suffered bv the de- 
fendant or either of them who may be found to have been 
wrongfully enjoined or restrained thereby. 

JAMES M. PROCTOR, 

Justice. 

No objection to form. 

J.’ J. WILSON, 

Asst. U. S. Atty., D. C. 

Atty. for Deft. linage. 

Both defts. note an exception. 

Order Making Herbert O. Bryant Party Defendant. 

Filed October 18, 1932. 

• •••••* 

Upon motion of the plaintiff herein, consented hereto by 

each of the defendants herein named, it is by the Court 

this 18th dav of October, 1932, 

* ' 

Ordered that Herbert O. Bryant be and he hereby is 
made a party defendant to this cause, and that service of 
process in accordance with law be issued against him as a 
partv defendant in this cause. 

O. R. LUHRING, 

We consent: Justice. 

LEO A. ROVER, 

J. J. WILSON, 

Attorneys for Robert J. Hoage, etc. 

RICHARD A. HARMAN, 

Attorney for Luella Brou n. 
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38 Memorandum. ! 

I 

November 7, 1932.—Injunction Bond approved and filed. 
Answer of Defendant Herbert 0. Bryant. 

Filed November 11, 1932. ! 


Now comes Herbert O. Bryant, one of the cjefendants in 
the above-entitled cause, and for answer to t^ie plaintiff’s 
Bill of Complaint, heretofore filed herein, sayS: 

1. This defendant admits the existence of!the Acts of 
Congress mentioned in paragraph one, but liasj no informa¬ 
tion concerning the other allegations mentioned in said 
paragraph, and therefore can neither admit ijor deny the 
same, but calls for strict proof thereof. 

2. This defendant has no knowledge concerning the alle¬ 
gations of the second paragraph of said Bill, afid therefore 
can neither admit nor deny the same, but calls for strict 
proof thereof. 

3. This defendant has no knowledge of thd allegations 
contained in the third paragraph of said Bill, alid therefore 
can neither admit nor deny the same, but cal^s for strict 
proof thereof. This defendant further avers, however, that 
the allegations contained in said paragraph tlircje are imma¬ 
terial insofar as this defendant is concerned, for the rea¬ 
son that neither this defendant’s rights nor obligations are 
affected bv whatever contractual obligations actuallv ex- 
isted between the plaintiff and its assured Martha \V. Daly; 
that said allegations are also immaterial insofar as this 
cause is concerned for the reason that it is apparent that 
the policy of insurance referred to was issued by the plain¬ 
tiff in conformity with the provisions of the Acts of Con¬ 
gress mentioned in the first paragraph ojf plaintiff’s 

39 Bill, and the rules and regulations of j the United 
States Fniplovees' Compensation Commission, made 
pursuant thereto, in and by which Acts of Congress, rules 
and regulations, said policy, by operation of law and other¬ 
wise, necessarily covered all of the liability <j)f the said 
Martha \V. Daly, trading as the Atlas Service Company, 
for all injuries which might be suffered by the employees 

3—5954a ! 
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of said Martha \Y~. Daly, within the purview of said Acts of 
Congress, during the period covered by said policy, irre¬ 
spective of any private arrangements between the plain¬ 
tiff and its assured. Moreover, it appears from the tran¬ 
script of testimony taken at the hearing, held before the 
Deputy Commissioner, defendant herein, on June 1st, 1932, 
and mentioned in the plaintiff's Bill, which transcript of 
testimony will be referred to hereinafter, and is prayed 
to be made a part of this answer, by this reference, that 
no such conversations or statements as alleged by the plain¬ 
tiff ever took place or were ever made. 

4. This defendant denies the allegations of the fourth 
paragraph of said Bill and states that at one time lie was 
the owner and operator of both the Potomac Window Clean¬ 
ing Company and the Atlas Service Company, at which 
time he conducted the business of said companies in adjoin¬ 
ing offices at 1405 Eye Street, Northwest, Washington, 
I). C.: that on, to wit, 'September 8th, 1031, and before the 
injury hereinafter related occurred, this defendant, for a 
valuable consideration, sold to one Martha W. Daly the busi¬ 
ness of the said Atlas Service Company, including the office 
furniture, equipment and certain uniforms, and that the 
said Martha W. Daly thereupon became and was the sole 
and exclusive owner thereof, continuing to operate the said 
business under the trade name of the Atlas Service Com¬ 
pany: that this defendant at no time ever employed the said 
Raymond E. Brown, mentioned in plaintiff's Bill, but is 
informed and believes, and therefore avers, that the 
40 said Raymond E. Brown was, during the month of 
October, 1031, taken into the employ of the said 
Martha W. Daly, acting as sole owner and proprietor of 
said Atlas Service Company, and that the said Raymond E. 
Brown so remained, np until the time of his death, the em¬ 
ployee of the said Martha W. Daly, and not the employee of 
this defendant: that the said Raymond E. Brown was never, 
on any occasion, loaned to, or used by, this defendant in 
and about tlit* business contracts or operations of this de¬ 
fendant: that this defendant, at none of the times men¬ 
tioned in plaintiff's Bill, ever had any contract with the 
said Miss Maude M. Whitham to perform any services for 
her, and never himself performed, nor had any of his em¬ 
ployees perform, any services or work for the said Maude 
M. Whitham; that as may be seen from the aforesaid trail- 



ROBERT J. H0AGE, DEPUTY COMMR., ET i-L. 

7 


35 


script of testimony, a telephone, to wit, Metropolitan 7944, 
was used jointly by defendant in his operation jof the Poto¬ 
mac Window Cleaning; Company, and by the said Martha 
W. Daly, in her operation of the Atlas Service Company; 
that the said Maude M. Whit ham called this telephone num¬ 
ber, for the purpose of having certain work 4 one > where¬ 
upon the said Martha W. Daly, in the course of her opera¬ 
tion of the Atlas Service Company, sent her employee, Ray¬ 
mond E. Brown, to do the work; that later on,jabout April 
f)th, 1932, the said Maude M. Whit ham agaih called the 
same telephone number, asking specifically that the said 
Ravmond E. Brown b<* sent to do some work; tlhat the said 
Martha W. Daly again, in her operation of her own busi¬ 
ness, the Atlas Service Company, sent the said Prown to do 
the work and it was while the said Brown was engaged in 
said work that he sustained injuries which resulted in his 
death on April 8th, 1932; that this defendant never exer¬ 
cised any control, direction, dictation, instruction or super¬ 
intendence of the said Brown, but, on the contrary, the 
said Brown was at a 1 i times employed exclusively by the 
said Martha W. Daly, the owner and operator of the 
41 Atlas Service Company, and was at all times, includ¬ 
ing the time of his injury, under her control, direc¬ 
tion and instruction; that the said Brown received salarv 

% 

and wages for the work which he did directiv from Martha 
* * 

W. Daly, owner of the Atlas Service Company, and was 
never paid any salary or wages by this defendant; that the 
uniform which the said Brown wore at the tin 
jury was owned by the said Martha W. Daly, w 
chased the same as part of tin* equipment of the 
ice Company when she bought said Company! on, to wit, 
September 8th, 1931, from this defendant, and tJiat the said 
Brown had frequently, prior to his injury, woifn said uni¬ 
form while in the employ of, and performing services for, 
the said Martha \V. Daly. 

5. This defendant admits that the said Raymond E. 
Brown received injuries while employed at the l|iome of the 
said Maude M. Whitham on April 5th, 1932, from which he 
died on April 8th, 1932, but denies that at the jtime he re¬ 
ceived said injuries, the said Raymond E. Browii was in the 
employ of, or was performing services for, thi.4 defendant 
in connection with his operation of the Potomjac Window 
Cleaning Company, or otherwise. 


e of his in¬ 
to had pur- 
Atlas Serv- 


i 
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6. This defendant has no knowledge concerning the alle¬ 
gations contained in the sixth paragraph of plaintiff’s Bill, 
and therefore can neither admit nor denv the same, hut 
calls for strict proof thereof. Further answering, this de¬ 
fendant says that said transcript of testimony shows that 
at the time of tin* making of the affidavit mentioned bv the 
plaintiff, the said Luella Brown was in doubt concerning 
the actual employer of the deceased and, not having access 
to the payrolls and other records of the employment of this 
defendant, and of the said Martha \V. Daly, upon advice 
of counsel, the said Luella Brown signed and tiled said affi¬ 
davit. This defendant further says that no notice of 

42 the claim mentioned by the plaintiff was ever served 
upon this defendant as provided for by said Acts of 
Congress, and that this defendant's rights have been 
greatly prejudiced thereby. 

7. This defendant has no information concerning tin* 
allegations contained in the seventh paragraph of plain¬ 
tiff's Bill and therefore can neither admit nor deny the 
same, but calls for strict proof thereof. 

S. This defendant admits the allegations of paragraph 
eight of plaintiff 's Bill and further states that said Deputy 
('ommissioner Ilo^ige announced at the beginning of said 
hearing that if the evidence indicated that some other em¬ 
ployer and an insurance carrier other than the plaintiff 
were involved in the case, tin* hearing would be adjourned, 
in order to allow such employer and insurance carrier an 
opportunity to present evidence in their behalf; that said 
Deputy Commissioner at and by said hearing found that 
the said Martha \V. Daly, owner and operator of the Atlas 
Service (’ompany, pvas tin* employer of the said Raymond 
K. Brown at tin* time he sustained the injury from which 
he died, and that the plaintiff was the insurance carrier of 
the said Martha \Y. Daly, and the said Deputy Commis¬ 
sioner therefore awarded compensation accordingly against 
tin* said Martha W. Daly, doing business as the Atlas Serv¬ 
ice Company, and the plaintiff herein as the insurance 
carrier thereof. 

b. This defendant denies tin* allegations of the ninth 
paragraph of said Bill, except that he admits that he is the 
owner of the Potomac Window Cleaning Company which 
he operates exclusively for his own protit. This defendant 
further avers that the said Martha W. Daly has no interest. 
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W. Daly to 
bit had con- 
se occasions 


# i i 

and at no time over had anv interest whatever, in the 
Potomac Window Cleaning* Company; that onj a few occa¬ 
sions this defendant did allow the said Martin 
do certain work for which this defend; 

43 tracted, hut on each and everv of the 

the employees of the said Martha W. Daly thereafter 
proceeded under the sole direction, supervising and in the 
employ of the said Martha W. Daly, to perfdrm the said 
work, and that such employees, of which thp said Ray¬ 
mond K. Brown, deceased, was one, were paid for such 

work hv the said Martha W. Dalv, and at no time were or 
• • 

became in anywise the agents, servants, or employees of 
this defendant in performing said duties. 

10. This defendant denies the allegations of the tenth 
paragraph of said Bill, and further avers that the said 
Award is fully in accordance with law and is fully sup¬ 
ported by the evidence as shown in the said transcript of 
testinionv; that the said Rvmond E. Brown, at 11lie time he 


ath, was in 
ling as the 
herein was 
Dalv, and 


sustained the injuries which resulted in his d( 
the employ of the said Martha W. Daly, traj 
Atlas Service Company, and that the plaintiff 
the insurance carrier of the said Martha W 
therefore is liable for the compensation awarded, all of 
which is supported by substantial evidence, as rfiay be seen 
from the transcript of testimony. 

11. This defendant has no knowledge concerning the alle¬ 
gations of the eleventh paragraph of plaintiffs Bill, and 
can therefore neither admit nor deny the same, but calls for 
strict proof thereof. 

12. This defendant has no knowledge eoiieernijng the alle¬ 
gations of the twelfth paragraph of plaintiff’s Blill, and can 
therefore neither admit nor deny the same, bijit calls for 
strict proof thereof. 

13. Further answering plaintiff’s said Bill of [Complaint, 
this defendant says that he is neither a necessary nor a 
proper party to this cause. The plaintiff’s only right to 

prosecute this proceeding is that granted by the Acts 
44 of Congress mentioned by the plaintiff, jvhich Acts 
provide that if not in accordance with ljjuv, a com¬ 
pensation order may be suspended or set aside ijhrough in¬ 
junction proceedings brought by any party ^n interest 
against the Deputy Commissioner making the oifder. Said 
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Acts of Congress do not provide that such proceedings may 
he brought against anyone else. As a matter of fact the 
plaintiff, in its Bill, does not pray for any relief against 
this defendant. Neither the rights nor the obligations of 
this defendant are in any way involved in this proceeding, 
which involves only the rights as between the plaintiff and 
the defendants, said Deputy Commissioner and said Lnella 
Brown. The plaintiff accordingly is not in law or equity 
entitled to any relief of this Honorable Court insofar as 
this defendant is concerned. This proceeding, instituted 
by virtue of said Acts of Congress, is in the nature of an 
appeal from an Award against the plaintiff. This defend¬ 
ant was never made a party respondent at the compensa¬ 
tion hearing mentioned by the plaintiff, and no Award has 
ever been made against this defendant by reason of the 
said injury and death. This present proceeding, therefore 
is not an appeal against this defendant. For tin* foregoing 
reasons, insofar a^ this defendant is concerned, this Honor¬ 
able Court is without power or right to exercise* the appel¬ 
late jurisdiction bestowed upon it by said Acts of Congress. 
Any proceeding against this defendant by reason of said 
death and injury must, under the provisions of said Acts, 
originate before the Deputy Commissioner and in full com¬ 
pliance with this defendant's rights under said Acts of 
Congress, which rights this defendant states have already 
been prejudiced by the failure of the defendant Lnella 
Brown to give to this defendant the written notice of claim 
as provided for by said Acts. 

This defendant further says that the defendant. Robert 3. 
Hoage. Deputy Commissioner, United States Em- 
45 ployces' Compensation Commission, is given power 
under the Longshoremen's and Harbor Workers' 
Compensation Act of March 4th. 1927 (U. S. C. Title 33, 
('hap. 18). as made applicable to the District of Columbia 
by the Act of May 17th, 1928 (D. ('. ('ode. Title 19. ('hap. 2), 
to hear, consider, and weigh the evidence in cases presented 
before him in the administration of said Act, and under the 
law the findings of fact of the Deputy Commissioner are 
conclusive, where supported by any evidence: that the evi 
deuce presented before him in the instant case, as shown by 
the transcript of testimony annexed hereto, is sufficient to 
support the findings of fact and the Award of compensa¬ 
tion made therein, and that the compensation order of the 
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Deputy Commissioner, as shown by plaintiff’s Exhibit F, 
is in accordance with law. 

This defendant also further says that the plaintiff is not 
entitled to a trial dr novo upon the issues raised in this 
cause. As stated in the preceding paragraph i all findings 
of fact made by the Deputy Commissioner ar(f conclusive 
and final where supported by any evidence. Tjiis includes 
also the finding of fact upon the status of an individual as 


an employee of a particular employer. The Cq 
Act in force in the District of Columbia wa* 
Congress and the fact-finding power was placj 
gross in the Deputy Commissioner, who adm 


mponsation 
passed by 
led by Con- 
nisters the 


law. From the statement of the plaintiff accompanying the 
motion for temporary injunction, filed in conjunction with 
the Bill of Complaint, it is apparent that plaintiff is relying 
upon the recent decision of the United States Supreme 
Court in Crowell, Deputy Commissioner, v. Benson, 52 
S. (’. K. 285, in support of its application foif a trial de 
imm. This decision defendant respectfully states has no 
application in the issue raised by t he Biil of j Complaint 
since the right to a trial dr novo discussed therein applies 

onlv in two situations which can arise onlv under 
• *' 

46 the admiralty and maritime jurisdiction of the 

United States. The right of trial dr nor\o discussed 

by the Supreme Court relates to the independent authority 

under the Constitution of a constitutional court jto hear and 

determine constitutional questions and those Effecting its 

fundamental (admiralty) jurisdiction. The eauf>e of action 

of the plaintiff does not involve the constitutional authority 

of a mnstit utinual court to inquire independently into facts 

concerning its own jurisdiction. The cause of action of the 

plaintiff can be based only upon the statutory ifeview by a 

Jcpislafirc court authorized under the local Compensation 

Act. The Court derives its authoritv to review the com- 

* 

pensation order herein from Congress and pot directly 
from the Constitution, hence. Congress by providing ad¬ 
ministrative machinery for fact finding by a Deputy Com¬ 
missioner does not infringe upon any constitutional pre¬ 
rogative of the Supreme Court of the District olf Columbia 
acting in its capacity as a legislative court. Tlie plaintiff 


therefore is not entitled to a trial de novo as 
upon the issue raised in the Bill relative to the 
the status of Rvmond E. Brown. 


it requests 
question of 
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And now, having fully answered plaintiff's Bill of Com¬ 
plaint, the defendant Herbert O. Bryant prays that said 
Bill be forever dismissed, with the reasonable costs in his 
behalf incurred. 


HERBERT O. BRYANT, 

Defendant . 

SWINGLE and SWINGLE, 

By EDWIN A. SWINGLE, 

Attorney for Defendant Herbert O. Bryant. 


District ok ( Yu/tmbia, ss; 

I, Herbert O. Bryant, having been first duly sworn ac¬ 
cording to law, on oath depose and say that I have read 
the foregoing answer by me subscribed and know the con¬ 
tents thereof; that the matters therein stated upon my own 
knowledge are true, and those stated upon informa- 
47 tion and belief, I believe to be true. 

HERBERT O. BRYANT. 

Subscribed and sworn to before me this 10th day of No¬ 
vember, A. D. 10B2. 

[seal.] MARIE MCDONALD, 

Notary Public, D. C. 

Consent to Motion to Advance for Trial. 

Filed November 23, 1932. 

The motion filed herein on November 22, 1932 to advance 
the above captioned cause for trial is herebv consented to. 

AUSTIN F. CANFIELD, 

Attorney for Plaintiff. 
SWINGLE & SWINGLE, 
Attorneys for Travelers Ins. Co. 
LEO A. ROVER, 

JOHN J. WILSON, 

Attorneys for Defendant Hoayc. 

Order Adranciny Cause for Trial. 

Filed November 23, 1932. 

* • • * • • * 

This cause coming on for hearing at this term of Court 
upon motion of defendant Luella Brown, by her attorney, 
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to advance this cause for trial, and the consent lof all other 
parties hereto, upon consideration thereof, itl is, by the 
Court, this 23rd day of November, A. D. 1932, Ordered, ad¬ 
judged, and decreed that the said cause should! be and the 
same is hereby advanced for immediate trial at jthe earliest 
convenience of the Assignment Commissioner ofi this Court. 

0. R. LUHRtNG, 

| Justice. 

48 Decree Dismissing Bill as to Defendant Brgant. 

Filed Januarv 3, 1933. 


This cause coming on to be heard, and uponj motion of 
counsel to dismiss the Bill of Complaint as to ^he defend- 
an Herbert (). Bryant on the ground that saidj defendant 
is not a proper or necessary party to the above-entitled 
suit, it is, by the Court, this 3rd day of January, A. D. 1933, 

Adjudged, ordered, and decreed that the saidj motion of 
the defendant Herbert O. Bryant be, and tint same is, 
hereby granted, and that the Bill of Complaint be, and 
the same is. hereby dismissed as to said defendant Her¬ 
bert O. Bryant. 

Bv the Court: 

F. J). LETTS, 

Justice. 

We consent. 

HENRY I. QUINN, | 

Attorney for Plaintiff. 

J. J. WILSON, 

Asst. U. S. Attv. D. C., 

• T i 

Attorneif for Defendant Robert J.\Hoage. 

R. A. HARMAN, j 

Attorneif for Defendant Luella Browni 

Findings of Fact and Conclusions of La\\ 

Filed Januarv 12, 1933. 

• • * • * * i • 

Findings of Fact. 

This cause camel on to be heard at this term, and there¬ 
upon, upon consideration thereof, the Court makers the fol¬ 
lowing findings of fact, to wit; 
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1. That the plaintiff is a corporation engaged in the 

writing and providing of casualty and compensation 

49 insurance, and as such has heretofore been and is 
now doing business in the District of Columbia. 

2. That the defendant Robert .1. Iloage is the Deputy 
Commissioner in charge of the administration of the Long¬ 
shoremen's and .Harbor Workers' Compensation Act in 
force and effect in the District of Columbia. 

2. That the defendant Duel la Brown is a citizen of the 
United States, a resident of the District of Columbia, and 
the widow of Raymond K. Brown. 

4. That no affirmative relief was sought in these proceed¬ 
ings against the named defendant Herbert O. Brvant. 

f). That the plaintiff herein is a party in interest within 
the meaning of section 21b of the Longshoremen's and 
Harbor Workers' Compensation Act, as amended, and as 
such is entitled to maintain this action. 

b. That prior to September Mb. 192*1. the named defend¬ 
ant Herbert < >. Brvant. was the owner of two businesses, 
to wit. (1) The Potomac Window Cleaning Company, and 
(2) Atlas Service* Company, both of which businesses were 
located at 140.”) Lye Street X. W., Washington, D. (’., and 
that on September Sth, 1921. the said Bryant sold the Atlas 
Service Company; to Martha W. Daly for and in considera¬ 
tion of the sum of Five Hundred Dollars ($500.00), which 
said sale and purchase was consummated by the payment 
of the said sum by the said Daly and a receipt given to the 
said Daly by tlip said Bryant for the said sum: that no 
document other than the receipt aforesaid was given and 
no bill of sale or other document was recorded: that as a 
part of the business of tin* Atlas Service Company, the said 
Martha W. Daly acquired certain tools of trade, including, 
among other things, certain furnace tools, over-alls, and 
uniforms, some of which said uniforms bore the mark of 
Potomac Window (leaning Company: that the busi- 

50 ness of the Atlas Service Company was an estab¬ 
lished janitor and housecleaning service which did 

not contemplate the doing of window washing upon a com¬ 
mercial basis: that the said Bryant was, on and after Sep¬ 
tember Sth, 1921, and still is. the owner of the Potomac 


Window (leaning Company. 

7. That at the time of the sale aforesaid, and as a part 
thereof, it was agreed by and between the said Bryant and 
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trading as 


said Dalv that in the event that the said Dalv, 

Atlas Service Company, did not receive sufficient business 
to cause her gross cash receipts to amount to at| least Five 
Hundred Fifty Dollars ($550.00) per month, tlnjm the said 
Bryant would supply to the said Daly sufficient business 
from his, Bryant's, business to cause the gross income of 
said Daly to be Five Hundred Fifty Dollars ($550.00) per 
month. 

8. That on, to wit, September 8, 1931, Marthja W. Daly 
applied for and received from the Metropolitan Casualty 
Insurance Company of New York, the plaintiff herein, a 
certain policy of compensation insurance for j which the 
said Daly paid to the said company the advanc^ premium 
of $30.58; that the said policy was in full force j and effect 
on, to wit, April 5th, 193- and on, to wit, April 81th, 1932. 

9. That during October, 1931, Kavmond E. Brown be- 

came an employee of said Martha W. Daly and wfas carried 
upon the payroll of the said Daly from the montjli of Octo¬ 
ber aforesaid to and including the date of his death, to wit, 
April 8th, 1932; that the said Kavmond E. Browniwas never 
carried as an emplovee on anv of the books or records of 
Herbert O. Bryant trading as Potomac Window) Cleaning 
Company. j 

10. That in October, 1931, the said Herbert 0. Bryant 
contracted with the Chesapeake & Potomac Telephone Com¬ 
pany for a new* telephone for the business of Potomac Win¬ 
dow Cleaning Company and for certain classified 


iat in the 
ed in the 
telephone 


51 advertising in the telephone directory; tl 
issue of the telephone directory distributj 
District of Columbia during December, 1931, the 
number of the Potomac Window Cleaning Company was 
listed as National 6929; that in the said directory there ap¬ 
peared a classified advertisement of the Potomac Window* 
('leaning Company, said advertisement also giiving the 
telephone number of said Potomac Window Cleaning Com¬ 
pany as National 6929; that in the same directory there 
also appeared advertisements of the Atlas Sendee Com¬ 
pany, separate and distinct from the advertisement and 
telephone number of the Potomac Window Cleai ing Com¬ 
pany; that the telephone number of the said Atlas Service 
Company appeared as Metropolitan 7944 and thajt the con¬ 
tract for said Metropolitan 7944 w’as was signed t)v Martha 
W. Dalv. 
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11. That at divers times and on various occasions be¬ 
tween October, 1921, and April 5th, 1922, Raymond E. 
Brown had done window washing in certain buildings, the 
owners or managers of which said buildings had a contract 
in writing with the said Bryant, trading as Potomac Win¬ 
dow ('leaning Company, to wash the windows in said build¬ 
ings and that the said owners or managers of said build¬ 
ings never had anv contract with Martha W. hale nor were 
such contracts assigned to tin* said Daly by the said 

Brvant: that the said Dale alwavs billed and collected from 
* • • 

Herbert (). Brvant for the window washing so done bv the 

• ' • 

said Brown or her other employees and that said Bryant 
paid the said Daly for such work. 

12. That in December, 1921, Maude E. Whit ham, then 
and there operating a rooming house at 172b P Street 
X. W., Washington. D. (’., secured the telephone number 
of the Potomac Window Cleaning Company from tin* ad¬ 
vertisement of the said company in the telephone directory 
aforesaid and called National (>929 and as a result of said 

call Raymond E. Brown went to the residence afore- 
7)2 said and washed windows in the house aforesaid: 

that in March, 1 D.‘>2. the said Whitham again called 
National (>929 and as a result of said call a man other than 
Raymond E. Brown went to the residence aforesaid and 
washed windows in the house aforesaid and for this work 
the said Whitham paid the Potomac Window Cleaning 
Company by check, which said check was accepted and 
cashed: that on, to wit, April f>th. 19*12, the said Whitham 
again called National (>929 and as a result of said telephone 
call Raymond E. Brown went to the premises aforesaid 
and washed windows, and, while so engaged in washing 
windows, the said Raymond E. Brown, while wearing a uni¬ 
form across the back of which was stenciled “Potomac 
Window (’leaning Company", on the date next aforesaid, 
the said Raymond E. Brown sustained injuries as a result 
of which said injuries died on April 8th, 1922: that for the 
last mentioned work, to wit, the work of April Ath. 1922, 
the said Whitham was rendered a bill by the Atlas Serv¬ 
ice Company and the said Whitham paid the said Atlas 
Service Company, by check, for said work. 

12. That between October. 192,1 and April, 1922, and to 
wit, about the first; part of March. 1922, the said Raymond 
E. Brown had sustained an injury to his ankle; that said 
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injury caused temporary disability to the said brown and 
the said Brown was paid compensation for th^ said dis¬ 
ability as an employee of Martha \Y. Daly trading as Atlas 
Service Company. 

14. That on or about May 8th, 1932, Luella Brown, widow 
of the said Raymond E. Brown, tiled her claim under the 
Longshoremen's and Harbor Workers’ Compensation Act 
aforesaid; that said claim was tiled in writing and named 

* i 

tin* employer of the said Raymond E. Brown as 1“Potomac 
Window Cleaning Service and or Atlas Service Com¬ 
pany"; that thereafter the Metropolitan Casualty Insur¬ 
ance Company of Xew York, plaintitT herein, tiled a 
53 statement in writing denying that the relationship 
of master and servant existed between the said 
Brown and tin* said Daly at tin* time of the injury afore¬ 
said; that thereafter Robert J. Hoage, Deputy Commis¬ 
sioner under tin* act aforesaid, held a hearing ajid made a 
finding and entered an award against the saidi Dalv and 
tin* said Metropolitan Casualty Insurance Company of 
Xew York, plaintiff herein; that thereafter plain|tiff herein 
instituted action under section 21b of the said compensa¬ 
tion act; that an injunction pendente life was granted the 
plaint ill herein against defendants lloage and Brown and 
a trial de novo was granted the plaint ill on the question 
of master and servant; 

And, upon tin* foregoing finding of fact, the (j.’ourt, this 
12th dav of January, 1933, makes the following 

('(inclusions of Law. 

1. That the defendant Herbert (). Brvant is not a neces- 
sarv nor proper party to these proceedings and thpt the Bill 
of Complaint as to him should be dismissed >k’ith costs 
against the plaintiff. 

2. That the relationship of master and servajit existed 

between Martha W. Daly and Raymond E. Browiji on April 
5th, 1932 at the time at which the said Raymond 
received injuries which resulted in his death on 
1932. | 

3. That the plaintiff herein was entitled to a tri^il de novo 
upon the question of master and servant. 

4. That the injunction pendente life heretofore entered 
in this cause should be dissolved and discharged, j 


E. Brown 
April 8th, 
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5. That the award of the Deputy Commissioner, Robert J. 
Hoage, in favor of Luella Brown against Martha W. Daly 
and the Metropolitan Casualty Insurance Company of New 
York, a corporation, should be carried into full force and 
effect. 


6. That the bill of complaint herein should be dis- 
54 missed with all costs of these proceedings taxed by 
the Clerk of this Court assessed against the plaintiff. 
! F. D. LETTS, 

.Justice. 


The defendant Hoage has no objection as to form, but 
hereby excepts to the conclusions of the Court that the 
plaintiff was entitled to a trial de novo, and to all proceed¬ 
ings taken pursuant thereto. 

J. J. WILSON, 

Asst. U. S. Attif. 1). C. 


Final Decree. 


Filed January 12, 1933. 


# 


This cause came on to be heard at this term, and there¬ 
upon, upon consideration thereof, it is, by the Court, this 
12th day of January, 1933, ordered, adjudged, and decreed 
as follows: 

1. That the Bill of Complaint tiled herein be and the same 


hereby is dismissed. 

2. That the injunction pendente lite issued herein be and 
the same is hereby discharged. 

3. That the Clerk of this Court shall tax all costs of these 


proceedings against the plaintiff’ herein. 

F. D. 


LETTS, 

Justice. 


From the foregoing final decree the plaintiff herein notes 
an appeal (in open Court) to the Court of Appeals of the 
District of Columbia, which appeal is hereby allowed and 
the amount of the cost bond on appeal is hereby fixed in the 
penal sum of One Hundred Dollars ($100.00), this 12th day 
of January, 1933. 

F. D. LETTS, 

Justice. 
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55 The defendant Hoage has no objection |as to form, 
but hereby excepts to the conclusion of the! Court that 
the plaintiff was entitled to a trial de novo , anc^ to all pro¬ 
ceedings taken pursuant thereto. 

J. J. WILSON, 

Asst. r. .S'. Attn. I). Atty. for Def. Hoage. 

From the foregoing final decree the defendant Robert J. 
Hoage herein notes a cross appeal in open Coiirt this 1st 
dav of February, 1933. j 

F. D. LE|TS, 

! Justice. 

I 

Memoranda. j 

January 23, 1933.—Bond ($100) on appeal approved and 
tiled. 

January 30, 1933.—Order extendig time to file statement 
of evidence to and including February 24, 1933.| 

Februarv 23, 1933.—Statement of Evidence (duplicate) 
filed. 

Assignment of Errors. 

Filed March 27, 1933. 


i 

Comes now the plaintiff in the above entitledIcause, The 
Metropolitan Casualty Insurance Company of Xjew York, a 
corporation, by its attorneys and files this assignment of 
errors on appeal: 

1. The Court erred in sustaining the motion of the 
5G defendant Herbert (). Bryant to dismiss j the bill of 
complaint against him. 

2. The Court erred in not permitting cross examination 
of the witness Martha \V. Daley for the purpose of attack¬ 
ing her credibility, as well as showing that in law she was an 
agent for the defendant Brvant. 

o • I 

3. In holding that the claimant Luella Brown Ijas success- 
full v carried the burden of proof in this cause. 

4. In holding that the claimant Luella Brown jliad by the 
evidence in the case, established the fact that tlie relation¬ 
ship of master and servant existed on April 5th, 1932, be- 
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tween Martha W. Dalev and the decedent Ravmond E. 
Brown. 

5. In dismissing tlie Bill of Complaint filed bv the Metro¬ 
politan Casualty Insurance Company of New York, a cor¬ 
poration, filed against the defendant, Robert J. Hoage, 
Deputy Commissioner, and Luella Brown. 

BURKART & QUINN, 

AUSTIN F. CANFIELD, 

At torn eys fo r Plaint iff. 

Service of foregoing and copy acknowledged this 27th day 
of March, 1933. 

J. J. WILSON, 

Asst. U. S. Atty. I). C. y 
Attorney for Defendant Hoage. 
RICHARD A. HARMAN, 

By A. F. C., 

Attorney f(>r Defendant Brown. 

M emorandn m. 

March 27, 1933.—Statement of Evidence signed by Letts, 
Justice. 

57 Designation of Record. 

Filed January 23, 1933. 

• •••••• 

To Frank E. Cunningham, 

Clerk of the Supreme Court 

of the District of Columbia: 

The plaintiff in the above entitled cause, having per¬ 
fected an appeal herein to the Court of Appeals of the Dis¬ 
trict of Columbia, hereby requests the Clerk of the Supreme 
Court of the District of Columbia to prepare a transcript 
of record in the above entitled cause to consist of and 
include the following papers and proceedings, namely: 

1. Bill of complaint. 

2. Motion for injunction pendente lite and trial de novo. 

3. Answer of the defendant, Luella Brown. 

4. Answer of defendant, Robert J. Hoage, Deputy Com¬ 
missioner. 
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5. Order granting injunction pendente life aiid awarding 
trial de novo. 

6. Order making Herbert 0. Bryant party defendant. 

7. Memo.: Injunction bond filed and approved. 

8. Answer of defendant, Herbert 0. Bryant. 

9. Stipulation of parties to advance trial dat^?. 

10. Order advancing cause for trial. 

11. Final decree dismissing bill as to defendant, Bryant. 

12. Findings of fact and conclusions of law. 

13. Final decree dismissing bill as to defendants Hoage 
and Brown; order allowing appeal and fixing cost bond. 

14. Memo.: Tost bond of $100 tiled and approved. 

15. Order extending time to file statement of evi¬ 
dence. 

58 Hi. Statement of evidence. 

17. Assignment of errors. 

IS. This designation. 

HENRY I. QUINN, j 
AUSTIN F. CANFIELD, 

Attorneys for\ Plaintiff. 


Service of copy of the foregoing designation of record 
acknowledged this 23d dav of Januarv, 1933. 

R. A. HARMAN, 

By L. A. II., 

At tor iii'if for L nidi a Brown. 
LEO A. ROVER, 

W., 

At to nii'ij for Robert J. Hoage, 

Deputy Com >0is.sioner. 
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Supreme Court of the District of Columbia. 


United States of America, 
District of Columbia, ss: 


I, Frank E. Cunningham, Clerk of the Supreme Court 
of the District of Columbia, hereby certify the foregoing 
pages, numbered from 1 to 58, both inclusive, tp be a true 
and correct transcript of the record, according tp directions 
of counsel herein filed, copy of which is made part of this 
transcript, in cause No. 54648 in Equity, wjierein The 
Metropolitan Casualty Insurance Company of jNew York, 
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a corporation, is Plaintiff and Robert J. Hoage, Deputy 
Commissioner, and Luella Brown are Defendants, as the 
same remains upon the files and of record in said Court. 

In testimony whereof I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 4th dav of Mav, 1933*. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUXXIXGHAM, 

Clerk. 


22 [Stain]):] Filed Mar. 2), 15)33. Frank E. Cunning¬ 
ham, Clerk. 


<r 


In the Supreme Court of the District of Columbia, Iloldim 

an Equity Court. 

Equity. Xo. 04(548. 


The Metropolitan Casualty Insurance Company of Xew 
York, a Corporation, c o Xichols Company, 326 Wood¬ 
ward Building, Washington, D. C., Plaintiff, 

vs. 

Robert J. Hoage, Deputy Commissioner, Old Land Office 
Building, and Luella Brown, 929 I Street X. W., Wash¬ 
ington. I). C., Defendants. 

Statement of Evidence. 

United States of America, 

District of Cohnnbia, as: 

Be it remembered that this cause came on for hearing 
before Mr. Justice Letts, in the Equity Court of the Su¬ 
preme Court of the District of Columbia, on tin* 21st day 
of December, 1932, on the pleadings, exhibits and proofs. 
Preliminary to taking formal proof on the issues the fol¬ 
lowing occurred. 

Mr. Wilson, appearing as Counsel for the defendant, 
Robert J. Hoage, renewed a Motion to Dismiss the Bill 
of Complaint against the defendant, lloage, on the ground 
that the plaintiff was not entitled to a trial de novo on the 
question of master and servant, that the decision rendered 
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in the Supreme Court of the United States ini the case of 
Benson vs. Crowell was not controlling in thits Court, and 
on tlie further ground that this Court was [sitting as a 
legislative rather than a constitutional Court, iuul for that 
reason the decision in Benson vs. Crowell was jio authority 
for the granting of a trial de novo. 

23 Bv the Court: I think T am hound by the ruling 

alreadv made in this case bv Mr. Justice Proctor at 
• •* • *•% | # 
the tune of the hearing on tlie Motion for a trial de novo, 

which Motion lie granted. 1 will, therefore, overrule your 

Motion to Dismiss and grant you an exception. 

Mr. Wilson: Exception noted. 

i 

Mr. Swingle, appearing as Counsel for thq defendant, 
Herbert O. Bryant, moved the Court to disnjiss the Bill 
of Complaint against the said defendant Brvant on the 
grounds that Bryant was not a proper party to the action, 
that no relief was prayed in the Bill of Complaint against 
the defendant, Bryant, and that even if relief were prayed 
this Court was powerless to grant any by reasons of the 
provisions of the Workmen's Compensation Aep which Act 
did not provide for any relief against the said defendant 
in this Court. 

Mr. Canfield: We concede that there is no relief prayed 
for against the defendant Bryant. Our purpose in making 
Bryant a party defendant was to give all parties in in¬ 
terest an opportunity to he present and participate in the 
trial de novo. It was the contention of the plaintiff that 
the decedent at the time of his death was an ojmployee of 
Bryant rather than of Martha W. Daly, and for [that reason 
Bryant ought to he given the privilege of participating in 

these proceedings so as to protect himself fjillv in the 

• i 

premises. 

Bv the Court: I am inclined to grant the Mbtion made 

• *■ 

by the defendant, Bryant, to dismiss. 

Mr. Canfield: We will object if the Court please in order 
to preserve the point, and may we note an exception. 

The Court: Yes. 

Mr. Harman then asked the Court who should he termed 
plaintiff and who should he defendant so far as jtlie burden 
of proof lies, and upon whom should the burdejn of proof 
rest during trial de novo. 
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24 The Court: This is a trial do novo that was granted 

heretofore^ I, therefore, rule that the claimant be¬ 
fore the Commissioner who was here named as a party de¬ 
fendant shall proceed to prove the relationship of master 
and servant. That is the only issue before me and the 
burden of proof rests upon her to maintain that issue. 

The Court then directed Mr. Harman, Counsel for Luella 
Brown, to introduce testimony on her b’ehalf in support of 
the issue of master and servant. 


Whereupon the said Luella Brown, to maintain the 
issues, called as a witness for and on her behalf Robert 
J. Hoage, who, being first duly sworn, testified in sub¬ 
stance as follows: 


That he is tie* Deputy Commissioner. United States em¬ 
ployment Compensation Commissioner: that on June 1st lie 
conducted a hearing in line with his official duties in the 
case of Luella Brown vs. Martha W. Palv and others. His 
file number on that case was bf)15-3. 


Whereupon Martha W. Daly was called as a witness on 
behalf of tin* said claimant and, being first duly sworn, 
testified in substance as follows: 


That on April —, 1932, she was Manager of the Atlas 

Service Company: that Raymond E. Brown was employed 

by her on April 5th, 1932. That he took care of all her 

janitor service, cleaning chimneys, cleaning boilers—in 

fact, anything she saw fit to have him do in connection 

with her eighteen different lines of work. On April 5th, 

1.932, he did work at 172b P Street. That she sent him 

on that work and paid him his salary; that she paid him 

for the work done at 172b P Street. In response to 

subpoena duces tecum the witness produced her payrolls 

and exhibited them for examination. The name Ravmond 

• 

E. Brown appears on said payrolls. He started to work 

October 21st. 1921. His salary was paid bv her once a 

week. He was paid on Saturday for weeks which ended 

on Thursday. The payroll was then offered in evidence 

marked “Defendant’s Exhibit Number 4.” The payroll 

discloses that Ravmond E. Brown was carried continuouslv 

• * 

thereon from October 21st, 1931, to the date of his death. 
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That his salary was paid by the witness! to the dc- 
25 cedent all do-ing that time and on each Saturday 
except a period of time during February and March 
when Raymond was absent from work bv reason of in- 
juries sustained and on other occasions when bad weather 
prevented his working. He received no pay f<j>r the time 
he was off during these two instances. 

I 

The insurance policy issued by the Metropolitan Casualty 
Company to Martha W. Daly, Xo. 3104fil7, dat^d Septem¬ 
ber 8th, 1951, was then received in evidence marked “De¬ 
fendant's Exhibit Number 5”. 


On Cross-examination the witness testified as! 


follows: 


She lives at 2520 L Street, X. E., since June of 1932. 
Prior to that time she lived at 14-30 Rhode Island Avenue 
by herself in an apartment house. She lived 
September, 1931, until April, 1932. She knew 
Bryant. Sin* did not know where he lived during that time 
and denied that Brvant lives at 1430 Rhode Island Avenue. 

I 

She denied ever introducing herself or calling herself Mrs. 


here from 
Ierbert 0. 


Bryant. She denies ever introducing Mr. Brvj 
husband. 

Whereupon the following occurred. 


mt as her 


Bv Mr. Canfield: 

! 

i 

(,>. Do you know of a time during the Fall and Winter 
months of 1931-32 when Mrs. Brown, the plaintitlj here, and 
husband called on you in your apartment. A. They did. 

Q. Did Bryant stay with you all night in that apart¬ 
ment— 

Mr. Harman: If your Honor please, I object tq anything 
like that. That is far-fetched. i 

The Witness: I do not mind answering your question. 

The Court: Explain your purpose. 

Mr. Canfield: My purpose is that this is an intermingled 
affair. The two officers or the two businesses \yere right 
next door to each other, in the same apartmbnt. Mr. 
Bryant conducted his business in one-half and Mrs. Daly 
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conducts her business in the other half: that Mrs. 
26 Daly did represent to be Mrs. Bryant on many occa¬ 
sions as constituting an agency between Mrs. Daly 
and Bryant that we say was the employer in this case. 

Mr. Harman: Notwithstanding that, that is no basis for 
the question that he asked that lady. 

The Court: The objection is sustained. 

Mr. Canfield: 1 offer, as a further purpose, to attack the 
credibility of the witness. 

Mr. Harman: That is no wav to attack credibility. 

• • 

The Court: The objection is sustained. 

Mr. Canfield: An exception? 

The (Murt: Yes. 


The witness testified further that she acquired the busi¬ 
ness from Mr. Bryant September Sth, 1fK»l: that she knew 
Bryant three and one-half years, and met him through 
friends of hers. When she first knew Bryant he was in the 
600 Block of V Street. She did not work for him there; 
she went to his office once in order to get his little girl that 
she is raising. Shi* is still raising his little girl. She did 
not know when Mr. Bryant moved his business to 140.") Kye 
Street. She was his bookkeeper at 140.') Kye Street. That 
Mr. Bryant occupied Rooms 210-211 on the balcony located 
in that building. She was his bookkeeper since June two 
years ago. She worked for him every dav and was paid a 
salary. At the time she started to work for him he had 

only a strictly window cleaning business and at that time 
• • 

lie owned the Atlas Service Company. 


Q. “Were there two separate businesses? A. Were 
there two separate businesses? Yes, sir; they were, lie 
carried them on as two." 

(,). Let us see if I get that straight. In other words, 

Herbert O. Brvant conducted two businesses at 1405 Eve 

• • 

Street on the balcony, second floor? A. He did. 

Q. One of them under the firm name of Potomac Window 
Cleaning Company: is that right? A. Potomac Window 
Cleaning & Office Cleaning Company. 

Q. Potomac Window Cleaning and Office Cleaning 
Company? A. Yes, sir. 


27 


Q? Was his name on the door? A. On the door? 
Q. Yes. A. I could not tell you that. 



23 


ROBERT J. HOAGE, COM MR., ETC., ET Alju 


The witness testified further that Brvant advertised 
under the name of Potomac* Window Cleaning and Office 
Cleaning Company. The name Atlas Window Cleaning 
Company did not appear on the door. The witness did not 
know of her own knowledge that Brvant advertised anv- 
where as the Atlas Service Company. She was jworking for 
him at that time, kept his books, and was paid !a salary. 

In September, 1931, sbe bought the Atlas Service Com¬ 
pany from Bryant. 

By Mr. Canfield: 

( t >. What was that business? A. It attend^ to taking 
down and repairing furnaces, cleaning chimneys, oil 
burners, refilling fire extinguishers, carpenter work, paper 
hanging and manv others, if vou want them. 

Q. It was a general janitor service, more or 
not ? A. Well, 1 work more as a home iijnprovement 
company. 

( t >. As a home improvement company, but doijig a janitor 
service, is it not? A. Yes, sir. 


less, was it 


The witness testified further that she came 
business because Bryant had it up for sale. Shi 


to buv this 
* 

ie learned it 


was up for sale prior to September 8, 1931—ab4ut ten (10) 
days prior, but she did not know where it was I advertised. 
Bryant told her it was up for sale, and she paict Five Hun¬ 
dred ($500.00) Dollars cash for it. 
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Bv Mr. Canfield: 


Q. Have you got a bill of sale? A. I have a|receipt for 
mv monev. 

Q. The question was, did you get a bill of Hale for the 
business? A. Did I get a bill of sale for the business? 

( c ). Hxaetly. A. You saw the receipt I had at tjhe hearing. 

Mr. Canfield: The question was, has she a hjill of sale? 

The Court: She said all she had was the receipt which 
vou saw. 

Mr. Canfield: I am trving to get at whether or not- 


Mr. Harman: I do not think this witness is capable of 
determining whether a document is a bill of sj^le or what 
it is. | 

Mr. Canfield: Ts the only thing you got showihg the pur¬ 
chase this receipt for Five Hundred ($500.00) Dollars. 
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A. A receipt Mating it was for the Atlas Service 
Company. 

Whereupon it was suggested and the Court directed the 
witness to bring the receipt later on. 

The witness testilied further that at the time she bought 

the business there was no name on the door, and for the 

Five Hundred ($£00.00) Dollars Mie got the business, her 

desk, the typewriter, adding machine, uniforms and tools. 

She could not tell without an itemized list what tools she 

got. She was not sure how many uniforms, but thought it 

was four. That two of the uniforms which she got had the 

name “Potomac Window ('leaning Company" on them. 

That she bought uniforms herself when she started the 

business. Thev did not have anv name on them. Tliev were 

• • • 

purchased from J. B. Levinson in Washington: that the 

tools consisted of furnace tools, wrenches, saws, brooms, 

mops and buckets} which were not marked at all. That so 

far as she knows thev did not have anvthing on them indi- 

* • 

eating the Potomac Window Cleaning Company. 
29 That when she bought the business she took Hoorn 
210 which is the first office as you come down the hall. 
That she did not put any name on the door and there was 
no name on the door up to the day of trial. 'Flic desk was 
in room 210 when she bought the business. That when she 
bought the business she moved evervthing she bought into 
her own room. 


“By Mr. Canfield: Did that include all the tools, wrenches 
and what not ? A. Part of them. 

Q. What did you do with the other part ? A. They were 
in the shop—it was divided off at that time into 211. 

Q. Mr. Bryant ultimately strung up a partition in his 
room, did he not ? A. That partition was there when I 
bought it. 

Q. Is it not a facft that behind that partition all the equip¬ 
ment and tools were kept ? A. No, sir. 

Q. Is it not a further fact that all you had in the office 
were a desk, a chair and a tvpewriter? A. Whether that is 
all I had ? 

Q. Yes. A. No, sir: it is not. 

Q. Is it not a fact that none of the uniforms were kept 
in that office? A. They were all kept in there.’’ 
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The witness testified further that her telephone number 
was Metropolitan 7944. That at the time she purchased 
her business that was the number of the Potomac jWindow 
Cleaning: Company, and there was no telephone! number 
for the Atlas Service Company when she bought ^he busi¬ 
ness. That Metropolitan 7944 was a pay telephone and 
was in Room 210. That she knew at the time she 

30 bought her business that there was an advertisement 
in the classified section of the Chesapeake ajud Poto¬ 
mac Telephone Company book—also an ad of the iPotomac 
Window Cleaning Company, and the telephone number for 
the ad was Metropolitan 7944. After she purchased her 
business she signed certain contracts with the Telephone 
Company to advertise her own business, and at tjliat time 
she took the old telephone number that was the telephone 
number of the Potomac Window ('leaning Company for her 
business and ran ads for herself in various sections of the 
telephone book. 

Raymond Brown came to work for her October, 1931. 
That at that time her payroll which she examined! showed 
nine employees including Raymond. That none of these 
employees had been employees of Bryant at thaj time or 
prior to the time she bought the business. Coujisel then 
took up the payroll marked “Defendant's Exhibit} Number 
4", and directed the witness' attention to the namefe Charlie, 
Lomax, Bell, Green and Smith, which names appeared on 
the payroll. The first payroll sheet ended September 10th— 
was for two days. There appeared on that payroll “M. 
Daly"; the witness identified herself as being tha|t person. 

“By Mr. Canfield: How did you come to appear on the 
payroll? A. That is my joint account; at that time I al¬ 
lowed mvself for the dav. 

*. 

( t ). Did you charge this up a per diem at $2 a dav ? A. 
Sir? * | 

Q. Did you charge this up at $2 a day? A. Yes, sir.” 

Other names appearing on the payroll were caljed to the 
attention of the witness, including certain fematy persons 
who the witness said she employed. She procured them 
from the employment bureau. The four meji, Lomax, 

31 Charlie, Bell and Green came into her office and asked 
for employment. She never advertised for!help; she 

did not know how many employees Bryant had at that time. 
She continued to keep Bryant’s books after she bought her 
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business, but she Icould not tell offhand without any refer¬ 
ence to the books as to how many people were on his pay¬ 
roll. A further reference to the payroll disclosed the name 
“Daly” a .train which the witness testified as beinir herself. 
On those dates sin* charged herself with Two ($2.00) Dol¬ 
lars on tin* 11th: Two ($2.00) Dollars on tin* 12th: Two 
($2.00) Dollars on the 14th and nothin.tr on the 10th. Two 
($2.00) Dollars on the loth: Two ($2.00) Dollars on tin* 
16th: out on the tin* 17th and Ten ($10.00) Dollars total. 

“By Mr. Canfield: What does that 'Ten ($10.00) Dollars 
represent .’ A. Itiis money 1 took from the business for my 
own expenses. 

(,). Why did you carry yourself on the payroll ! A. Well, 
I just thought 1 should, that is all. 

(£. At tin* bottom of that same pa .ire, 4, you show work¬ 
men $7)0.80, other!women $7). 60 , and manatrer $10. W ho is 
the manager .’ A. I am. 

( c ). For whom .’ A. Myself. 

(,). When was that word “owner” written on there.’ A. 
Indeed. I could not tell von. 


Q. Kxactly: and on that same pa ire appears the words 
“M. Daly, owner and manatrer”. $2 on the 18th, $1 on the 
10th, nothintr on tin* 20th, 81 on the 21st, $1.7)0 on the 22nd, 
$ 1 . 7)0 on the 22,rd, $1 on the 24th, makintr $28. 

2,2 ffh That is you, is it not .’ A. Yes, sir. 

Q. And at the bottom workmen $7)2.70: one man¬ 
atrer, in brackets, $8, total $60.70. Tell me now why you 
insist on usinir the word “manatrer” in your payroll en¬ 
tries, when you were in fact tin* owner.’ A. Because I am 
manatrer: that is the only thin.ir I can toll you. 

The witness testified further as follows: 

Mr. Canfield: Now. Mrs. Daly, I tro back to the business 
of the Atlas Service* Company. That did not contemplate 
window washin.tr, did it .’ A. Sir .’ 

Q. That did not contemplate window washimr, did it? 
A. Not on a commercial basis.” 


The witness testified further that she* did not have anv 
contract with Childs restaurant, or with Tia Juana restau¬ 
rant, but that Raymond Brown did work down there for her. 
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“By Mr. Canfield: How did you come to do t{lie work for 
them? A. When I bought my business from | Bryant, he 
gave me a guarantee of $530 a month, as I have tried to 
explain to you previously. When I did not nn}ke my pro¬ 
duction it was understood he was to give me eijough work, 
such as janitor service, awning cleaning or \jrork in my 
line, or whatever work—what cleaning jobs be could, to 
bring my production up to that for the period of a year. 
That work was part of that turned over to keep my pro¬ 
duction up for a period of a year. 

( c ). So that it was Bryant's contract with Chiilds; is that 
what you mean? A. Yes, sir. 

33 Q. Does that apply to the Tia Juana Restaurant 
also? A. Yes, sir.” 

The witness testified further that the payroll ivas kept in 
her desk. Bryant's payroll was kept in his saf|*. She did 

not have access to that safe. She knew the combination 

1 

of his safe but she had to get permission fromj him every 
time she opened it. As a rule Mr. Bryant would get to the 
office before her in the morning and open the safe and it 
remained open until evening. Eva Cahill, a Clerk who 
worked at the office, made Mr. Bryant's bills out. She was 
not there at the time of trial having been discharged per¬ 
manently during the month. The witness made ojut the bills 


for Bryant while she was keeping his books foil him. She 

made out his bills for September 1931 up until ^lie date of 

her tostimonv. She would make them out for iliim cverv 
• . 

time he gave them to her to make out. That it would be 
on his work. Some times it would be once a j week and 
some times it would not. When the bills were paid she 
would post the entries in the book and has dohe so since 
September, 1931. That Bryant kept a daily payroll sheet 
like her own, which was not in existence. On two occasions 
she went out and collected bills for Bryant but j could not 
tell at this time who the people were from whojn she col¬ 
lected. That she has collected bills for Bryant bince Sep¬ 
tember, 1931, but does not remember how many bills she col¬ 
lected or from whom. She got Raymond Brown through an 
Employment Bureau and she herself put him to Vork. 


“Bv Mr. Canfield: When Ravmond came to woilk for you, 
what were his duties? A. Cleaning furnaces and chimneys. 
Q. How did you get those jobs? A. Sir? 
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Q. How did you get those jobs ? A. They came in over the 
telephone. 

Q. To whom? A. The Atlas Service Company. 
.‘>4 Q. And in response to those telephone calls you 
sent Raymond out to do the work and other em¬ 
ployees, did you not ? A. Yes, sir. 

Q. And von collected vour bills for that work, did vou 
not ? A. Yes, sir. 

Q. And you credited the receipt of payment of those bills 
in your own book? A. Yes." 


The witness said she did not have a ledger, only her daily 
sheets. Those sheets reflect the employees she sends out 
every day. They show production and cost. She kept her 
costs on the sheets. She lias only her sheets and payroll 
books, but does not have any ledger at all. She did not 
formerly keep a book commonly known as a day book but 
does now. The Insurance Company did not make any audit 
of her payroll or books for the purpose of determining the 
amount of her premium, they just used their imagination as 
to her payroll and based the insurance premium on that. 
She did not know whether Raymond had been sent out to 
work at I72f> P Street on December 8th, 1931: she knew 
that on one occasion when the work was done at that ad¬ 
dress Raymond was home with a broken ankle; that could 
not have been in December because he broke his ankle in 
January. The first call that she had for that address, mean¬ 
ing 17:2b P Street, was December 11th, 1931. That she 
did not know over what telephone number the call came in 
and does not know who took the call. That she rendered a 
bill; that she received a check from Mrs. Whitham for the 

work done bv Kavmond on the lltli of December, 1931. That 
» • 

check was made payable to the Potomac Window Cleaning 
Company. That Mr. Bryant told her Mrs. Whitham had 
mailed a check for the window cleaning service. He en¬ 
dorsed the check and gave it to her. She did not 
35 know whether Bryant or someone else rendered Mrs. 

Whitham a bill for the services on behalf of the 
Potomac Window Cleaning Company, but the check was 
made payable to the Potomac Window Cleaning Company. 
On the 15th dav of March, 1932, Mrs. Whitham again called 
up for a window cleaner and especially asked for Raymond 
who was disabled and could not be sent. Some other person 
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was sent out to do the job, but the witness did nof remember 
to whom the check for services was made payable to. Some 
times Mrs. Whit ham paid when the work was done and 
some times she mailed the check in. As a rulje she gave 
money or a check to the employee. On the morning of the 
5th of April, she got to work about 6:30. j 

‘‘By Mr. Canfield: On that day did the call collie in from 

Mrs. Whit ham at 1726 P Street? A. It came in on the 4th, 

the dav before.” 

* 

She sent Raymond up to do the work and gave him a 
bucket, a chamois and a dry rag out of her part of the of¬ 
fice. | 

“By Mr. Canfield: On that date he wore the tmiform of 
the Potomac Window Cleaning Companv, did lib not? A. 
He did. 

Q. Was Mr. Bryant in the office at that time? A. Of the 
Potomac Window Cleaning Company, but it was mv work. 

By Mr. Swingle: I move that go out. 

The Court: It mav stav in. 

The Witness: You sav he wore the uniform bf the Po- 

tomac Window Cleaning Company. He did not.! 

i 

Bv Mr. Canfield: I ask vou was the name “Potomac” 
• • 

across the back ? A. Yes, sir. 

Q. 1 ask you, again, whether Bryant was there, when he 
went out? A. Xo, sir; he was not. 

36 Q. Did the telephone call come in from Mrs. Whit- 
ham for Raymond to be on tin* job? A. X|<‘s, sir. 

Q. Who answered that call? A. I don’t remember; some¬ 
one answered it and called me to the telephone, bs well as 
l remember. I may be mistaken about that, 
y. What number did they call? A. National j 6929. 
y. You are sure of that? A. Yes, sir. 
y. You did go to the telephone National 6929? A. I 
talked to her over it; yes, sir. 

y. And she asked you over National 6929 about doing ex¬ 
tra work other than that on which-Raymond was engaged? 


y. You did talk over National 6929 with Mrs. '\{V 7 hitham? 
A. I did, yes, sir. 
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Q. And during that conversation something was said 
about extra work? A. Which conversation are you talking 
about ? The dav he fell? 

(<). Yes. A. Xo, sir. She never mentioned extra work 
that dav. 

Q. Didn't she call in that morning and tell you that be¬ 
cause she was unable to do the work on the inside that she 
wanted Ravmond to do that? A. I don't remember when 
she called in; whether it was that time I don't know. We 
had always cleaned her windows, on the outside, and 
37 once she called in and wanted it done on the inside. 


Whether it was on that occasion I could not tell vou. 

•> 

Q. Did you give her the price? A. Sir? 

Q. Did you give her the price, if she talked about this 
work ? A. 1 gave her a price of $3 for cleaning outside and 
$5 to clean inside and outside. That price was given her, 
as I remember, the first time she called in the office.’' 


Raymond met with his unfortunate accident on that day. 
That she mailed a bill to Mrs. Whitham on her own sta¬ 
tionery and ultimatelv sent her own collector to collect the 
• • 

bill. That a check was mailed in payable to the order of 
the “Atlas Service (Yunpany." 


*‘Q. State whether or not prior to that time you ever saw 
a check drawn by Mrs. Witham to tin* order of the Atlas 
Service Company,? A. W*s, sir; sin* sent a check in, and I 
took it out of the envelope—at least 1 thought I did, but 
instead of taking the check out with the statement, the 
check stayed in and I destroyed it. When I discovered I 
had torn it, I took it and put it in an envelope and wrote 
Mrs. Witham it had been torn by mistake and asked her to 
send me another check and she did so. 

Q. That is the same one? A. Yes, sir. 

Q. My question is directed now to another job of April 
17), 1933. Did you ever receive a check to tin* order of Atlas 
Service Company for that job? A. Xo, sir; I did not. 1 
received a check- 

Q. This book which vou tendered is vour pavroll book, 
is it not ? A. Yes, sir. 

Q. When was this slip of paper pasted on it ? A. 
38 The day I started making entries in it. 

Q. That was September 10th, 1931 ? A. Septem¬ 
ber 9th. 
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a name on 


Q. Whose hook was it prior to the time you made the 
entry? A. It was a hook in the desk; I don't know. 

( c >. Was there any name on it ? A. There was 
it, as von can see. 

Q. It was the name of the Potomac Window!* Cleaning 
Company, was it not? A. Xo, sir; that don't! look like 
“Potomac" to me (indicating)." 


The sticker was pasted over the words ‘‘Atl 


is Service 


Company’* for the purpose of identifying a date. Pages 
one and two of the payroll hook were missing; there was 
something written thereon that the witness did not remem¬ 
ber, hut she tore them out. She does not remen her where 
she put them. Slu* just tore them out and used the hook 
for her payroll hook and has continued to use the same 
since. Pages ninety to ninety-five are missing h(it there is 
no reason for that. On page 90 appears the following: 

‘‘when Mrs. Whatham, 172(1 P Street, called in, jslie called 
over Metropolitan 7044." 


The witness stated she wrote that herself in tl 


e hook on 


is verbal, 
ement re- 


the day of tin* hearing before Commissioi|ier Hoage 
30 because sin* wanted to keep it. She wasj taken off 
her feet at the time of the hearing. 

1 

The witness testilied further that when she bought the 
business from Mr. Bryant Ik* gave her a guarantee of Five 
Hundred and Fifty (.*F>”)().()()) Dollars per month. The 
agreement was not a written agreement but w; 

and at no time were anv of the terms of the agre 

| 

duced to writing. That all the witness had as evidence of 
the transaction was the receipt ‘before mentioned. That 
tin* check for the payment was drawn on the Bank of War¬ 
ren, Front Royal, Virginia, by J. Lee Melton, wlio lives at 

Front Koval. The monev was not a loan, it was given to 
*■ . • ' I . 

her. He is her father. The check was banked latter she 

gave it to Mr. Bryant at the MeLachlen Bank at 10th and G 
Streets. Mr. Brvant did not have a hank accouht at that 
hank. Slit* deposited the check herself in the B^nk where 
she had a savings account and the Bank gave certified 
check to the Travelers Insurance Company. Sljie turned 
the check over to the Travelers Insurance Conjpany be¬ 
cause the Travelers Insurance Company wanted cash or a 
certified check for a premium owed to them by Mr. Bryant. 
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She had the certified check at home. She gave the check 
made to the Travelers Insurance Company to Mr. Bryant. 
They did not take it but wanted a certified check in place 
of the personal one, and she got the certified check for them 
and she presumes that that check was for payment of Mr. 
Bryant’s compensation insurance. She presumed he car¬ 
ried compensation insurance. She could not give the name 
or identity of the person representing the Travelers to 
whom she delivered the check. She gave that check in pay¬ 
ment of Brvant's insurance because she owed him that 

* i 

money; that wasj the money which she owed for the pay¬ 
ment of the business. When she bought the business from 
Brvant there was a condition attached that he would guar- 
antee her Five Hundred and Fifty ($550.00) Dollars a 
month which was to come from his business. She never 
got anv written guarantee. That Five Hundred and Fiftv 
($550.00) Dollar agreement contemplated, that if her busi¬ 
ness earned enough to equal Five Hundred and Fifty 
($550.00) Dollars, Bryant was under no obligation to her 
in any way. If her business fell down One Hundred 
40 and Fifty ($150.00) Dollars a month or Fifty 
($50.00) Dollars a month Bryant was to make it up. 
By business which he was to give her the witness meant 
business he could turn over to her. That Bryant turned 
over to her Fluids Company, the Tia Juana Restaurant, 
the Washington I*ost Building and the Ebbitt Hotel. 

“Bv Mr. Canfield: Did he turn all that business over to 
you? A. No, sir; he did not. 

( t ). There was a contract for the Washington Post Build¬ 
ing, for instance; so far.as you know, Mr. Brvant had a 
contract with them, did lie not ? A. Yes, sir. 

Q. And he operated under a written contract between 
the Potomac Window (’leaning Company and the Wash¬ 
ington Post; that is a fact, is it not ? A. Yes, sir. 

Q. When the Washington Post wanted their building or 
their windows cleaned, Mr. Bryant was notified, was he not? 

* ****** 

The Witness: Yes, sir; I presume he was. They cleaned 
usuallv the last week in the month. 

Q. Every month ? A. Yes, sir. 

Q. Mr. Bryant sent some of his employees down there 
to do that work, did he not ? A. Yes, sir. 
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Q. Was Raymond Brown sent there to do j that work? 
A. For me, yes, sir. 

Mr. Harman: The question was, Was lie sent down there, 
and the witness savs “For me; ves, sir.” I move that that 
answer go out. 

The Court: The answer may stand, i Perhaps it 
41 needs some amplification. 

Mr. Canfield: How did he come to be sent down there, 
if vou are aware? A. Because I sent him there. 

• i 

Q. Is that the best answer you can give us? A. Yes, sir. 

I 

The Court: The question is, Why you did send him? 

The Witness: For the simple reason that at the time I 
would send one of my boys on a job was becaijise my pro¬ 
duction had fallen down. If my production from one week 
to another fell down, I would write Mr. Bryant a state¬ 
ment and say: “My production fell down so niuch for the 
week.” He would say, “Well, the WashingtonjPost is due 
next week. You can send down two men. Ycfu can send 
down one for me. I was paid at the rate ofi 10 cents a 
window. 


Mr. Canfield: You had no contract with thq Post? A. 
Xo, sir; l did not. j 

O. Mr. Brvant knew at a certain time each month the 

v • 

windows had to be washed; that is a tact, is it not? A. 
Yes, sir. 

Q. His employees went down to do the job, did they not? 
A. Part of the time they did; yes, sir.” 

The* witness could not tell whether or not jthere were 
many times they did not unless she looked at Mjr. Bryant’s 
hooks. ' ' * 

“The Court: l think you ought to make clear what time 
you are talking about. 

Mr. Canfield: She said the only way she couljl ascertain 

would be to look at his books. 

The Court: 1 know, but your question shlould state 
whether vou mean before she claims to have got this 
4*2 contract with Bryant or afterwards. 

Mr. Canfield: I will ask that. 


3—5953a 



* 
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Q. I am referring, Mrs. Daly, to the time after you 
bought your part of the business from Mr. Bryant? A. 
After I bought my part of tin* business from Mr. Bryant, 
I took his books? 

Q. Yes. A. Yes, sir; I did. 

(,). That is the time I am asking you about. Did Kav- 
^ * • • 

mond Brown do some of tin* work on the Washington Post ? 
A. To the host of my knowledge, he did not. 

Q. And is that the time, so far as you know, that your 
employees alone did the work on the Washington Post? 
A. My employees alone did it ? 

(,). Yes. A. You are referring to the period of time when 
I bought the business? 

Q. After you bought the business. A. After I bought 
the business? 

Q. Yes. A. I could tell you by looking at the ledger 
when is the first time 1 did any work for the Washington 
Post. 

Mr. Harman: If your Honor please, I would like to know 
if the witness has that question right clear. As I under¬ 
stood it, Mr. Canfield asked her during the time that her 
employees alone did the work on that building. 1 have 
never heard her testify they ever did it all alone. 

Mr. Canfield: I will ask her that question. 

43 Q. I wanti to be perfectly clear, Mrs. Daly. Let 

us take up the question again and get*it straight. 
Since you bought the Atlas business, which was September 
Sth, lb31, according to vour testimonv, has there ever been 
a time when your employees alone did the work on the 
Washington Post Building? A. Xo, sir. 

Q. You understand my question? A. Yes, I do, very 
clearly. 

( t ). So that Mr. Bryant's employees were there on all 
occasions whether or not your employees were there, too? 
A. Yes, sir. 

Q. Who sent the men down there? A. I sent my men 
and I presume Mr. Bryant sent his. 

Q. You knew the dates, of course, that they were to re¬ 
port to work, did you not? A. Sometimes I did—I knew 
the dates of my men. Sometimes 1 didn't know the Wash¬ 
ington Post had been cleaned and I didn't know anything 
about it. 
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Q. When would you notify your men to go clown and do 
this work? A. The* morning they were supposed to go. 

The witness could not tell what other of hoy employees 
worked on the* Post without looking througlj the ledger 
sheets, which were not before her. j 

Q. After the work on the Washington Post building was 
done, who rendered the bill? A. I rendered Mr. Bryant a 
bill for my part of it. 

44 Q. Who rendered the bill to the Washington Post? 

A. Mr. Bryant did. 

Q. Who was the check or cash paid to? 

Mr. Ilarman: How is that? What check orjeash? 

Mr. Canfield: For the work. 

Mr. Harman: From whom? 

Mr. Canfield: From the Washington Post. 

By Mr. Canfield: It was always paid to Mr. jBryant, was 
it not ? A. Yes, sir; it was. 

( t ). And the money or check was deposited fo Mr. Bry¬ 
ant's account, was it not? A. Yes. 


( c ). How were you paid for your share? A. Mr. Bryant 
paid me cash for mine. 

* # * # * # j * 

Q. If 1 understand you, you would bill him ff>r the work 
done by your employees and he, in turn, would bay you for 
that work? A. That is correct. 

Q. Who paid the employees? A. I did; with my own 
funds. 

( c ). Where was the equipment gotten to do tpe work on 
the Washington Post building? A. Wherever Ij bought my 
material, when I bought the Atlas service; and! the rest of 
it I bought myself. 

< t ). Where was the equipment stored? A. In qiy office. 

Q. Part of it ? A. Yes, sir. | 

Q. Mr. Bryant’s, too? A. Sir? | 

45 Q. Mr. Brvant’s, too? A. I don’t knob’ anything 
about his. 

Q. You don't know anything about his equipment? A. 
I do know la* has a locker for his own buckets and things, 


and he keeps it locked. 

Q. You have access to it? A. No, sir; I do i^ot. 



c,: 
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Q. Do you ever give the equipment out to the men going 
on his jobs? A. Xo, sir; 1 have not. 

Q. Have you ever done that ? A. Xo, sir; 1 have not. 

(,). State whether or not Mr. Bryant as a rule is in his 
oflice all day? A. Well, no, sir; he is not. 

Q. Who transacts his business when he is out ? A. Sir? 

Q. Who transacts his business when he is out ? A. That 
I could not tell you. When I was the bookkeeper I did. 

( t >. When you were the bookkeeper, you did? A. And 
answered the telephone only. 

Q. If telephoneicalls came in over National 6929 with a 
request for work to be done and Mr. Bryant wasn't there, 
who would send the men out? A. On the record hook—1 
put it on the record book, and he took care of it when he 
came in. 

Q. You mean vou never sent anvbodv out to do the work ? 
A. Xo, sir; I have not. 


Mr. Harman; Just a minute. If your Honor please, I 

would like to have counsel make his questions a little 

46 more expressive. He asked this witness if she ever 

sent men out to do work. That can he taken two 

wavs—either Brvant's work or her own. 1 think counsel 
• • 

ought to make his questions a little more explicit, in order 
to have it clear. 

The Court: l think he wants to have it understood. If 

the witness does not understand, she mav sav so. 

• • 

Mr. Canfield: Oh, ves; I want her to understand. 


Mr. Canfield: Is there anything you do not understand? 
A. Xo, sir; I do not believe so. 

Q. Where was Mr. Bryant's bank account kept since 
vou bought the business? A. 1 could not tell vou. 

(J. You kept his books, did you not ? A. Sir? 

Q. You kept his books, did you not ? A. To the best of 
my knowledge, he didn't have any. 

( t ). Didn't have any bank account at all? A. He did not 
have anv bank account at all; lie banked through his at- 
torney, Joseph C. Suraci." 

She did not know whether lu* turned over all his checks 

to his Attornev. The attornev would cash them and return 

• • 

the monev to Brvant. She did not make anv entries in the 
• • • 

books to that effect. When she banked she banked with 
the McLachlen Bank. She deposited what little she re- 
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(1 the date it 
jrtain papers 


ceivcd from the business in that way. She pays her man in 
cash and takes ordinary receipts from all of tljem either on 
receipt forms which you buy. If she didn't have any she 
would type them, “Received of M. W. Daly wages’’ showing 
the amount due, the period of time covered ai 
was paid on. The witness then produced ce 
among which was the receipt for the business 

Whereupon the following happened: 

i 

“Mr. Canfield: At this time, if the Court please, I desire 
to introduce the receipt for the business. 

Mr. Harman: If your Honor please, I am g<jing to object 
to any introduction of this receipt, for this reason: 
47 Xot because l do not want to see the receipt go in, 
but Mr. Canfield has far exceeded on cross-examina¬ 
tion what the direct testimonv adduced. This is cross- 
examination, and if he wishes to make this witness his wit¬ 
ness, I have no objection; otherwise, I do object. 

The Court: Let me see the receipt, please; (obtaining 
same). The objection is overruled. 

Mr. Harman: 1 note an exception. 

The Court: Yes." 

The witness then produced two typewritten 
were marked for identification “Defendant's Exhibits 
Number 7 and 8". Exhibit Number 7, is a collection sheet 
dated May 5th, 1932, showing the date that M|rs. Whitham 
paid her account to the Atlas Service Compaijy. It is the 
original. Exhibit Number 8 shows a route | sheet dated 
April oth. That sheet showed places where Bi*own worked 
on that date. Three words appeared in the right-hand cor¬ 
ner at the bottom of the page. They indicated that Brown 
earned Seven Dollars and Forty-six ($7.46) Cefits that day. 
The costs and profits were not carried out dn this sheet 
because he was not paid anything for that day. | She figured 
out the profit and cost at the end of the day. 

“Defendant's Exhibit Number 9“ for identification was 

I 

another sheet of paper produced by the witness, showing 
the work Brown did on December 11, 1931. It ivas in pencil 
while the other Exhibits seven and eight were! in typewrit¬ 
ing. The witness explained that she wrote these sheets with 
pencil and sometimes on the typewriter depending upon 
how much time she had. On this particular sheet, “Defend- 


>heets which 




.38 


MASSACHUSETTS BONDING & INSURANCE CO. VS. 


ant's Exhibit Number Nine/* appear the words “Ebbitt 
Hotel". She had no contract with the Ebbitt Hotel to do 
their work. That was Bryant's job. She charged up a 
$1.00 to the Ebbitt Hotel because Brown did ton (10) win¬ 
dows at ten (10o) Cents a window on that day. There also 
appeared on that sheet “Mrs. Munover awning" which the 
witness explained was work done in the taking down or the 
hanging of an awning. The word “awnings" was 
48 put on the paper so that the witness would know 
what Brown was working on. Below that on the 
same sheet appeared “Mrs. Whatham, 17’JO P Street." 
That was for work on December 11th, 1931. On this day 
she sent Raymond up to do the work for Mrs. Whit ham. 
The call came in over the telephone, she took the call and 
sent Raymond up. 1 The amount of Three ($3.00) Dollars 
on the paper is correct. 

The witness was then handed defendant's Exhibit Num¬ 
ber 5, which was the insurance policy itself. At the time 
the policy was taken out on September 8th, 1931, the wit¬ 
ness applied for it by going to the lady at the desk. She 
told her what she i wanted, she asked her for her own in¬ 
formation that if she took a house or a home to renovate 
was she permitted to wash the windows. 

“Bv Mr. Canfield: Whv did vou ask her that? A. Be- 
• * * 

cause I was buying over a window cleaning company, and 
I wanted it clearlv understood." 


The Witness: I understand vou want mv answer, was 1 

» • 

told by the—by that representative that the window clean¬ 
ing form was rather high; is that the question? 

Mr. Canfield: Yes. 

The Witness: Xo, he did not. 


Q. Was there anything said about the window cleaning 
business- A. Xo, sir. 

Q. (Continuing:) being a hazardous risk? A. Xo, sir. 

This is what he told me, when 1 went over to get the- 

Q. (Interposing.) Who told you that ? A. I don't know 
whether it was Mr. McGuire or not; I didn't ask him his 
name. The lady at the desk told me he would be glad to 
give me any information I might want. I went over to tell 
him what I was interested in. He asked me if I was going 
into the window cleaning business on a commercial scale. 
I told him no. I asked him what the rate was for the policy 


iU/UIJXi 1 


I was asking for, in my line of work. lie said $1.28 a 
49 hundred. I asked him about the windows in the 
house cleaning business, and he told me jthat as long 

as the bulk of niv business was not window icleaning he 

• ! v 

would put me under the rate of $1.31 a hundred, and that 
is what he is charging me and permitting me to! do the win¬ 
dows in private homes, or rub-out work. That sis why I am 
doing it and that is why I did do it. j 

Q. Von said you did not contemplate doing window wash¬ 
ing on a commercial basis:’ A. Xo, sir, I did not. 

( t >. Was the Washington Post window cleaniijg on a com¬ 
mercial basis? A. Xo, sir, it was not. 

Q. Was the Kbbitt building window cleaning- on a com¬ 
mercial basis? A. Xo, sir, it was not. 

Q. What other work besides window cleaning was done 
on those two buildings? A. Xothing to mv knowledge. 


f>() Xone of her men ever did any work ojn the Quan- 

tieo Marine Barracks. She sent her men down to 

scrape paint from windows and remove paint but they did 

not do the job. She did not know what other contract Mr. 

Brvant had in the District of Columbia. 

% 

“By Mr. Canfield: (’an you tell us any other work done 

in the District of Columbia under a contract with Mr. 

Brvant that Kavmond worked on? A. Sir? 

* • 

Q. That Raymond worked on, other than the Post or 
Kbbitt buildings. A. The National Educational Associ¬ 
ation. 


Q. Where is that located? A. At Sixteenth and M 
Streets. ! 

Q. And that was done under contract with Air. Bryant, 
was it ? A. Yes, sir.” 

The witness did not know anything about! the Legal 
Building. She never saw anv check or cash turned into 

; . i 

the business after September 8th, from the ownj^r or rental 
agent of the Legal Building. The work d(me on the 
Xational Educational Association Building was rub-out 
work on windows. It would not necessarilv entail getting 
out on the outside of the windows; neither did the Wash¬ 
ington Post. The men would sit on the windojw sills and 
push the windows outside down. They would (lo work on 
the outside of the windows. 
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Page 747 of Mr. Bryant’s ledger sheet was then handed 
to the witness. She stated it was the accounts receivable, 
wages and settlement for the Ebbitt Hotel, which was wait¬ 
ing settlement. The account showed the month of 
51 February indicating a balance of Sixty-two ($62.00) 
Dollars; two months have not been paid by the 
Hotel, due to the Hotel changing hands. This page was 
now identified as “Defendant's Exhibit Number 11" and 
shows a statement of account from January 1st, 1921 down 
to October 2nd, 1922. The witness' attention was then 
directed to the month of October, 1921, prior to which time 
she had acquired the Atlas Service. She stated it appeared 
on the exhibit in the accounts receivable that there was 
Eighteen Dollars and Ten ($18.10) Cents due October 17th 
from the Hotel which amount-was paid. The next item 
February 17th showed Eight ($8.00) Dollars due which was 
evidentIv paid. The next item was Five Dollars and Fiftv 
($5.50) Cents showing payment by cash. Alongside of 
that item appeared an item of Eight ($8.00) Dollars which 
the witness stated was Eight ($8.00) Dollars on the Febru- 
arv bill. 


“ Bv Mr. Canfield: Had Ravmond done am* work on the 
• • • 

Ebbitt Hotel during that time? A. October 17th shows a 
balance here, or debit, of $18.10. The difference of $18.10 
and $21.00 was for the work I did—the Atlas Service Com- 

l 

panv: my men did it. Now, just which one of my own men 
did it for that particular month., 1 could not tell von right 
here. 


Q. Can you tell us why the full $21.00 was not credited to 

Mr. Bryant, and at another place on the ledger you were 

given your percentage of the business? A. Because of the 

earnings. What is actuallv due him is onlv entered as a 

• , 

debit for the Potomac Window Cleaning Company. 

52 Q. And that would apply to all the jobs of Mr. 

Brvant that Ravmond worked on. would it not? A. 
• * 

Yes, sir—not his jobs he works on. The Potomac Window 
(’leaning Company's men work on, not mine. 

Q. Referring to the job which Mr. Bryant had under con¬ 
tract. himself? A. You mean the job that he had under 
contract ? 


Q. Yes. A. What did you mean about the difference? 
You asked me a question about that. 
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Q. I say, on different jobs Mr. Bryant himself had the 
* contract and not you; when that work was done jby you, the 
full amount of the job, that is, the price earned! on the job 
by Bryant, was not charged up in his books? A. Not the 
full amount, because it was not due him; he didn't earn it. 

7 I 

Only what he earned was entered there.” 

On redirect examination the witness stated: 

i 

That Raymond was laid up with a broken anl^le January 
28th, 1932; that he received compensation during that time 
from the Metropolitan Casualty Company. 

“Q. That is the same carrier you had the policy with that 
is in evidence ? A. Yes, sir. 

Q. How long was he laid up at that time, do you recall? 

The Court: What policy was that ? | 

Mr. Canfield: The same one that is in evidenele. 

The Court: Just let the record show that. 

The Witness: He came back to work on the 8th day of 
March.” j 

The witness was then asked bv her Counsel iif she had 

V 

any of the receipts signed by Raymond Brown for his 
salary. She stated that she left four or five of those re¬ 
ceipts at the hearing held before the Commissioner but did 
not have them now. She stated that she was present at the 
hearing before the Commissioner and handed him certain 
receipts one of which read: “Received from Martha W. 
Daly $7.50 in full to date. (Signed) Mrs. Luella Brown.” 

The date of that receipt was April 13th, 1932. She 
53 also identified and surrendered a receipt at that — 
reading as follows: “Received from M. Daly $10.35, 
which is in full for weekending March 31st, 1932. j (Signed) 
R. E. Brown." The decedent was paid on Saturday for 
wages which were due up to Thursday of that \|eck. The 
item of Ten Dollars and Thirty-five ($10.35) C<|nts shows 
on her payroll. She also identified and surrendered to the 
Commissioner another receipt reading: “Received of 
M. Daly $13.40, which is in full for week ending Mjareh 17th, 
1932. $13.40. (Signed) Raymond Brown.” Shejalso iden¬ 
tified another one at that hearing and surrendered to the 
Commissioner the receipt reading: “Received ot‘ M. Dalv 
$13.40, which is in full ending March 24th, 1932. j (Signed) 


i 


MASSACHUSETTS BONDING & INSURANCE CO. VS. 


R. E. Brown," and another one reading: “Received of 
M. W. Daly $13.00 ending March 17th, 1032-—$13.00.* 
(Signed) Raymond Brown." Mr. Canfield on behalf of the 
plaintiff stated that he would concede all of the receipts 
were read into the record and for that purpose were before 
the court. The original receipts are now lost. 

Subsequent to the time she got her policy of insurance 
from the Metropolitan Casualty Company she received the 
usual formal certificate from the Deputy Commissioner to 
the effect that the policy was in full force and effect. She 
identified the receipt she received for the premium paid on 
this policy. The Five Hundred and Fifty ($57)0.0(1) Dollars 
which Bryant guranteed to her at the time of the transfer 
of the business was understood to mean gross business. 
The net profit on that amount of business varied between 
One Hundred and Fifty ($150.00) Dollars and Two Hun¬ 
dred ($200.00) Dollars. Mr. Bryant did not guarantee her 
a net income of Five Hundred and Fifty ($550.00) Dollars 
per month. The Insurance* Company never audited her 
payroll after the policy was issued. She is not insured at 
this time with the same Company. The first time she heard 
the expression “window washing on a commercial basis" 
she heard it from tin* representative of the Insurance Com¬ 
pany whom she was talking to. 

“By Mr. Harmon: How was that term used? What was 
said about it ? A. He asked me if I was going to wash 
windows on a commercial basis, and I asked him what he 
meant by “commercial basis". lie said “dust 
54 strictly window cleaning and nothing else." 

The Five Hundred ($500.00) Dollars which she paid to 
the Travelers Insurance Company was paid because Bryant 
asked her to. She did it as a favor. 

Bv Mr. Harman!: What other work if anv. did Brown do 
» • 

for you besides the work you have spoken of? You have 
spoken of Childs and Tia Juana and the Washington Dost, 
the Ebbitt Hotel—What other work did he do for you while 
he was in your employ? A. Which do you mean? What 
other work he did like furnaces and chimneys and things of 
that kind? 

Q. Yes, any kind of work. A. He did most any odd jobs, 
window cleaning and awnings: any kind of roof repairing 
—in other words, he did anything in the general line of 
work I do that comes into the office. 
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Q. How large a percentage of his time was devoted to 
window washing? A. Very little. 

Q. What do you mean by “very little”? |A. He prac¬ 
tically—did not do any window cleaning at jail, with the 
exception of once a month—he was not down there even 
once a month at the Ebbitt Hotel, the Washington Post, 
the National Educational; that work was {lone once a 
month. Sometimes he worked on it and sometimes he did 
not. 

Q. When he did work there, how long would he be on 
these window-washing jobs? A. He never t<jok over two 

davs—mavbe three at the most. 

• • 

Q. What percentage of his time would you say was 
devoted to window-washing—one-fourth^ one-fifth or 
one-half? A. I should sav about one-tenth.” 

• i 

On recross-examination the following occur 

Bv Mr. Canfield: Before vou get off of that, I want to 
get this straight; you told his Honor, did you not, you 
never kept any books, for instance, ledger or book like that 
(indicating) ? A. No, sir. 

Mr. Harman: Just a moment. 

Mr. Canfield: 1 mean for herself, her own business? 

Mr. Harman: Then, please say that. 

Mr. Canfield: Then we understand it, do {ve not? A. 
Yes, sir. You want to know if T have a ledger!, I do not. 

Q. With respect to the insurance paid for Raymond for 
his injury in January, 1932, there was no investigation 
made by us in that, was there? 



Mr. Harman: 1 object. She does not know whether they 
made an investigation or not. What bearing has that on it? 
The Court: The witness knows what? 


Mr. Harman: As to whether the insurance company 
made an investigation? 

The Court: Oh. 

Mr. Harman: How can the witness know that? 

Mr. Canfield: Wait a minute. 

The Court: Just a minute. 


Mr. Canfield: My purpose in asking that is! this, 


if the 


Court please; 
surance under 


I concede we paid this boy compensation in- 


this same policy in January of this year, but 


44 


MASSACHUSETTS BONDING & INSURANCE CO. VS. 


we paid it at a time when we had no knowledge of the events 
which we learned later on. 

The Court: You mav ask her whether she knows of anv- 
thing. 

The Witness:, A representative of the Metropolitan 
Casualty Insurance Company came to my office- 

Mr. Canfield: Yes. 

The Witness: 1 do not know just how long after he broke 
his ankle—came there and asked what wages he got, what 
kind of work he did and how, and where he broke his 
ankle. 

5(> ( c >. And that was all that was done, was it not ? A. 

Yes, sir. 

The Court: Wait a minute. I am confining vou to “so 
far as you know." 

Mr. Canfield: So far as vou know? 

The Witness: That is all. 

Q. There was no hearing before the Commissioner? A. 
No, sir. 

Q. When the wages were determined, we immediately 
paid under the law, as far as you know, did we not ? A. As 
far as I know; yes, sir. 


Whereupon Herbert Otis Bryant was called as a witness 
for and on behalf of the claimant and, being duly sworn, 
testified in substance as follows: 


He is the owner of the Potomac Window ('leaning Com- 

* 

pany, and was the owner in April, 1 ( XV2. He has owned it 
for nine (9) years.; He never employed Raymond H. Brown. 
Raymond K. Broken was employed by the Atlas Service 
Company. In the course of his business he keeps a pay¬ 
roll of his own business. The payroll was then produced 
and marked for identification as “Plaintiff’s Exhibit Num¬ 
ber lb." His attention was then directed to his payroll 
for the month of April and he was asked by Mr. Harman, 
“Now, by April 1, how many employees did you have and 
what were their names?" He replied that he had four 
who were in his employment, but only three worked that 
particular day, that being Charles West, Robertson and 
Carroll. The fourth, a man named Philipps who was out 
on that particular day. That during the week ending April 
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14th, 1932, lie had five employees whose names \j’ere Charles 
West, Edward Philipps, Baker, Smith and Mjarion. The 
payroll entries began January 2nd, 1931, and the last en¬ 
try October 27th, 1932. j • 

“By Mr. Harman: During the time that you kept this 
payroll book, was Raymond E. Brown ever in yj>ur employ? 
A. Never. j 

Q. During the month of April, 1932, did you have 
57 compensation insurance? A. Yes, sir. 

Q. On all your employees? A. Yes, }<ir. 

Q. How long prior to that time had that policy been in 
effect? A. It dated back to July 12th, the year prior. 

Q. That would be July 12, 1931? A. That isj right. 

Q. When did it expire? A. On the 12th of July, 1932. 

Q. And that was a policy that covered window cleaning? 
A. Yes, sir. 

I 

Q. You had paid the premium on it ? A. Ye|s, sir.” 


He never sent Raymond E. Brown out on work. That 
he had a conversation with Brown at the time he was in¬ 
jured and came in contact with him at which tijne he more 
or less discussed the injury as to the nature of! it and how 
he felt ; he had an occasion to meet him twice in more or 
less of a personal, friendly meeting and he won d pass him 
occasionally going in and out and would spdak to him. 


injury he referred to was the injury to Brown’s 


ankle. He did not have any conservation with him after 


tli<* injury on April 5th; Ik* did not see him at the hospital 
and had no conversation with him. There is no relation 


between him and the Atlas Service Company, j He did at 
one time own that Company. Because of the fact that his 
Insurance Company, which was the Travelers,! demanded 
that he put up a yearly premium in advance which amounted 
to Thirteen Hundred and Sixty-five ($13(55.00) Dollars, he 


sold the Atlas Service Company to Mrs. Daly ijor the sum 
of Five Hundred ($500.00) Dollars, in order !to get the 
necessary amount to meet his policy. After jhe sale of 
the Atlas Service Company by him to Mrs. Dahf he had no 
relationship with that Company other than Ik* jwould help 
them in anv wav he could, such as giving a bid!on an out- 
side job that he understood about—He agreed It o do that. 
He turned over to the Atlas Service Company jjome of his 
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work because at the time of the sale he promised 
58 Mrs. Daly in order to hold up her amount of the pro¬ 
duction h<* would guarantee her Five Hundred and 
Fifty ($550.00) Dollars a month in work. He owned the At¬ 
las Service Company practically two years before he sold it 
to Mrs. Daly. She worked for him before she purchased 
the Atlas Service Company. She worked as a bookkeeper 
and answered the telephone calls and was in his employ¬ 
ment. He knew Mrs. Cunningham, also known as Kva 
Cahill, who was a Clerk for him and a collector. When he 


sold the Atlas Service Company to Mrs. Daly, he sold her 

part of the equipment that lie had such as ladders, buckets, 

squeegees, brushes, chamois, rags and uniforms; also all 

the mechanical tools that are necessarv to carrv on anv 

• • « 

mechanical job, such as building contract and construction, 
ot cetera—office furniture. 


*‘U. Did vou over tell Ravmond Drown to go on bis regu- 
lar route? A. Xo sir. 

y. You did not ? A. Absolutely not. 

y. Did you ever give him any buckets or mops or other 
equipment to go to. Childs or Tia Juana or any other place? 
A. Xo, sir. 

y. Did you ever pay Raymond any money? A. Xo, sir. 

y. 1 will ask you this also; Did you ever give Raymond 
Brown any money, either of your own, or at the request of 
anv one else? A. Yes, sir. 

y. What money did you give him, when and at whose 
request? A. Why, Mrs. Daly would hand me his envelope 
and ask me if 1 would not be kind enough to hand it to him. 


y. Do you say that at any time you paid him any of 

vour monev? A. Xo sir. Never.” 

• % 

He never loaned Raymond any money. He never sent 
Raymond down on the Washington Post Building, the 
Kbbitt Hotel or Quantieo. His insurance company audited 
his payroll quarterly, up until the time that he was able to 
pay bis premium in advance, then they gave him an annual 
audit. 

59 On cross-examination the witness testified that 

prior to September 8th, 1931, his place of business was 
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Rooms 210-1211 at 1405 Eve Street, N. W. His business was 
conducted in tlie names of the Potomac Window Cleaning 
and tlie Atlas Service Company. His reason for that was 
the fact that he purchased the Atlas Service Company from 
two men who were attempting to run it at that t me. It was 
purchased about two years prior to September 8th, 1931. 
He stated that window cleaning on a commercial basis 
means doing nothing else but window cleaning making all 
your production account from the window cleaning stand¬ 
point. That at the time he bought the Atlas Service Com¬ 
pany the said company did not do window cleaning on a 
commercial basis. The Potomac Window Cleaning Com¬ 
pany did do window cleaning on a commercial) basis. He 
had a great number of contracts on September 8th, 1931, 
for window cleaning on a commercial basis, tie is quite 
sure his premiums were paid on his own policy September 
Sth, 1931; he is sure his policy was not suspended for non¬ 
payment of premium on September 8th, 1931. It is not nec¬ 
essary that you pay an estimated advancer/ premium when 
you pay for compensation insurance. He did jpay an ad¬ 
vance* premium in July, 1931. He was asked if he could 
recall how much his premium was, with any decree of cer¬ 
tainty. He stated lie could look in his books and tell if per¬ 
mitted to do so. The books were handed to liim.j He stated 
his ledger did not show the amount of premium paid to the 
Travelers Insurance Company. The witness stated: 


“I misunderstood the question. I call it the ‘Cash Book 7 , 
if that is what you mean. This (indicating) would show it. 
The ledger onlv lists. I have a ledger if vou will allow me 
to see. That is a ledger (indicating); that is jvhat I call 


‘the ledger 7 . 


Q. What book if any will show the amount of jmonev you 
paid2 A. This one. We got it out of that. 7 ’ 


The witness testified that the dav he transferred the Atlas 


Service Company to Mrs. Daly he had an ad ijn the tele¬ 
phone hook advertising the Potomac Window Cleaning 
Company. (Note: This is the same ad that had been iden¬ 
tified by the witness from the Chesapeake and Potomac 
Telephone Company who was called out of tu *n the day 
before.) 
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“The Court: And that is all admitted? 

GO Mr. Canfield: Yes, sir. 

The Court: And fully agreed to? 

Mr. Canfield: Yes, sir.” 

The witness testified further that the telephone number 
at that time was Metropolitan 7944. In October, 1931, the 
witness authorized the change of telephone number for the 
business of the Potomac Window Cleaning Company and in 
Decern her, 1931, when the telephone book came out the new 
number was National 6929. 


“ M r. < 'airfield: 
toniac Window (’I 


And that is tin* only number that the Po- 
eaning Company had, is it not? A. Yes, 


sir. 

Q. In December? A. Yes, sir. 

Q. 1931? A. Yes, sir. 

Q. That is also the only number that the Potomac Win¬ 
dow Cleaning Company had in March, 1932, is it not? A. 
Yes, sir. 

Q. And in April, 1932—that is, this year? A. Yes, sir.” 


When the witness transferred the Atlas Service Company 
to Mrs. Daly he gave her no bill of sale, and pointed out the 
articles that she was to take with the transfer. That he 
sold four uniforms, some caps to match—odds and ends of 
caps, lie sold her two desks, a typewriter, settee, a large 
mirror there in the office, and three good bristle brushes, 
a half-dozen chamois, ladders and a whole chest of car¬ 
penter's tools, consisting of a complete set of carpenter’s 
equipment, saws, et cetera, ropes, ladders, stepladders, 
paints, pots, brushes, electric motors, drills, a drill-press, 
and so on. He gave everything except the buckets and 
chamois; he needed them but he did not need anvthing else. 


Mr. Canfield: In other words, vou gave her evervthing 
that you owned except the buckets and the chamois; is that 
correct? A. That is correct. 

61 ( t ). All the ladders? A. Xo, sir; not all the ladders, 

onlv the ladders I needed mvself. 

• • 

Q. You guaranteed her, I understood you to say, $550 a 
month of business? A. That is right. 

Q. Were you taking in yourself at that time $550? How 
much more, over and above that amount were you taking 
in? A. In cash? 
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Q. In business. A. Well, I had somewhere! around pos- 

siblv $1,200 worth of business. 

% | 

Q. You mean monthly? A. Yes, sir. Monthly contracts. 
Q. Now, in order to fulfill your engagement jand contract 
with her, you permitted her, did you not, to sjend some of 
the men out on your jobs? A. Yes, sir. 

Q. That is a fact? A. Yes, sir. j 

Q. Those jobs were your jobs by virtue pf contracts, 
were they not? A. Y r es, sir. 

Q. For instance, the Washington Post, the Ebbitt Hotel, 
the Legal Building or other buildings. j 

* # • * * * ! * 


62 A. Yes, sir. 

Q. The Ebbitt Hotel, and many other buildings? 
A. Yes, sir. 

Q. When those men went out on 
who was responsible for that work ' 

Mr. Harman: If your Honor please, I think he ought to 
make that question slightly clearer. He said; when those 


i 

job to do the work, 
ing done f 

o 


men went out. Which men do you mean? 

Mr. Canfield: 1 will make it clear. Strike t|he question, 
Mr. Reporter, and I will get it in simple language. 

Mr. Canfield: Let us take the Washington Post, for in¬ 
stance, for example. On that building Raymond went out 
to do some work a great number of times, did lie not? A. I 
don't think so; I don’t think he went to the jWashington 


Post Building. 

Q. You do not think he ever worked on the Washington 
— Building? A. Not that I know of: no, sir. 

Q. Did he ever work on the Ebbitt Hotel Building? A. I 
think so. 


Q. Who sent him out to do the work? A. I don’t know, 
unless Mrs. Dalv did. 


Q. How did he go there? A. I could not tell| you that. 


Q. So far as your business was concerned,! what right 

had Mrs. Dalv to send Ravmond Brown out td do window 

* * 

washing on the Ebbitt Hotel? A. Because I was making 
up the lack amount in dollars and cents of her production. 

Q. You had not assigned these contracts to Mrs. Daly, 
had you ? A. No, sir. 

4—5953a- 
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G3 Q. So that you were the contracting party your¬ 
self and not Mrs. Paly; that is a fact, is it not? A. 
Yes, sir. 

Q. Now, how would Mrs. Daly know when to send Ray¬ 
mond out on the Kbbitt Hotel job? A. She kept me in¬ 
formed as to the amount of the production she was running. 

Q. And then would you agree that the following day Ray¬ 
mond could do sojmuch work on one of these jobs of yours? 
A. Xo, sir. 

Q. Tell me what and how tlie arrangements were made to 
have Ravmond do these jobs? A. There were not arrange- 
ments made for Raymond —Raymond Brown, at all. 


The ('ourt: 


Q. Have you not told what tin* arrangement was? A. I 

agreed to—I guaranteed Mrs. Dalv- 

Q. He understands that. A. Yes, sir. 

Q. She furnished you a statement now and then showing 
how her production was running? A. Yes, sir. 

Q. Then how would you go about to meet your accounts? 
A. If Mrs. Daly would conn* and say ‘‘Mr. Bryant, I am 
$120.00 short," I would say, “Well, all right: I am work¬ 
ing on the Kbbitt Hotel, 1 am working on tin* Post Build¬ 
ing," or any other job that I am working on. 

Bv Mr. Canfield: Meaning that vou were doing that work 
• * • ^ 

yourself? A. Yes, sir. 

Q. And vou were in charge of that work, were vou not ? 
A. 1 was in charge of my men; yes, sir. 

G4 Q. And you directed the activities of the men to 

do the work? A. My own men; yes, sir. 


The Court: 
ment. 


Wait a minute; he has not finished his state- 


Mr. Canfield; All right; go ahead and finish it. A. And 
if there was any private homes, for instance, or anything 
like that I would just give them to Mrs. Daly, and she would 
dispose of them as she saw fit. 

Q. Was Mrs. Dalv acting for vou? A. No, sir. 

( c ). In sending Raymond out to these homes? A. Xo, sir. 
Q. Or on the Post Building? A. Xo, sir; never. 

(,). I direct your attention to the fact that when—let us 

take the Post Building: You were doing this work and Rav- 

' * % 

mond was sent on the job. 
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The Court: He said he does not know anything about the 
Post Building. 

i 

Mr. Canfield: I do not mean the Post; I mean the Ebbitt 
Hotel. Strike that. Who directed the activities of the man 
on that job? A. Nobody. 

Q. You mean nobody told them where to go or what to 
do? A. Oh, yes; I will take that back. 1 tolq my men to 
go down to the Ebbitt Hotel and start cleaning,land because 
of the fact that they had cleaned the building p|rior to that, 
they would know where to start in, et cetera. 

Q. And who would be in charge of the job? I A. Nobody. 

Q. Do you not designate any particular man to take 
charge of the work? A. No, sir. 

65 Q. Did you ever go down there and see them do the 
work ? A. Never. 1 

Q. Did you ever go down to any of the jobs ajid see them 
do anything? A. No, sir; not that I can remember. 

Q. When the bills were rendered for this work that was 
done, including the job upon which Raymondl had work, 
who rendered the bills? A. The Potomac Winddw Cleaning 
Company. j 

Q. And there was only one bill rendered, was there not? 
A. Yes, sir. 

Q. And that was the Potomac Window Cleaning bill? A. 
\ es, sii. j 

Q. And you, for the Potomac Window Cleajning Com¬ 
pany, received the money ? A. Yes, sir. | 

Q. Where do you bank, Mr. Bryant? A. Well, unfortu¬ 
nately, I have to do it through my Attorney, Mij. Suraci. 

Q. Is there any reason for that? A. Yes, sir. 

( t >. What is it ? A. Because I do not have enough to keep 
a balance in the bank for a checking account, j 

| 

By the Court: I thought you told us you Were doing 
$1,200 a month business? A. I was, approximately. 

i 

Mr. Canfield: And do you mean to say you gave all your 
checks to Mr. Suraci? A. Yes, sir. 

Q. And he banked them for you? A. No, sir; he cashed 
them and brought the cash to me. 

Q. Where do you keep the cash ? A. Whio keep the 
cash? 

Q. You keep the cash? A. I pay it out for expenses. 
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Q. The morning that Raymond met his death, were you 
in the office that day at all? A. Yes, sir; I was in there 
later on in the afternoon. 

(,). 1 neglected to ask you this- Who had the contract 
for Tia Juana and Childs? A. 1 did. 

Q. Was Raymond doing that work that morning, the 
morning he was killed ? A. I don't know. 

Q. Had he done it the morning before, do you know? 
A. I could not toll you that. 

Q. Is it not a fact that Raymond did (Tiilds and Tia 
Juana every morning? A. 1 don't know. 

Q. You had the contract? A. Yes, sir. 

Q. Is there any reason why you would not know? A. 
Yes, sir; because a lot of times I would not get in there 
and engineer around to inspect. I never had any occasion 
to find out who was doing it. 

Q. Who would take charge of this work for you, if you 

didn't know anything about it? A. Xobodv for mv office: 

• * • * 

I turned that over to Mrs. Daly. 

Q. To operate it ? A. Yes, the two jobs you just men¬ 
tioned. 

Q. Did you assign your contract to her? A. Xo, 
sir. 

G7 ( c ). On the morning Raymond was hurt, state 
whether or not he wore a uniform with “Potomac 
Window ('leaning Company" on it? A. I could not- 

Mr. Harman: If lie knows. 


By Mr. Canfield: 

Q. Do you remember testifying before Mr. Hoage? A. 
Yes, sir. * 

Q. It is a fact, is it not, that Raymond wore a uniform 
during the time In* was employed up then* with “Potomac 
Window ('leaning Company" stenciled across the back? 
A. I would like to answer that truthfully, but I have to toll 
vou this, that the only thing I know about him wearing a 
uniform with the name “Potomac Window ('leaning Com¬ 
pany" across the back was because of the fact that when 
he was in the Emergency Hospital the uniform that came 

off did have that .name on the back. As to whether he 

» 

worked that day or not. I don't know: whether he had been 
in the habit of wearing it or not, I don't know. 
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Q. If I understand, you mean that the da^ r lie was hurt 
and taken to the Emergency Hospital there ^*as a uniform 
there with “Potomac* Window Cleaning Company” sten¬ 
ciled across the hack? A. No, sir; not on that dav, because 
I didn't go there. 


Q. When did you, if at all, ever see him wejar the “Poto¬ 
mac Window ('leaning Company’' uniformf A. I don’t 

believe I ever did. I had no- 

Q. You do not remember he wore a uniform? A. No, 
sir. 


(<). Would you say that he did not ? A. Xoj sir. 

Q. I ask vou whether or not at the blearing before 

# i . * 

(>S Commissioner Iloage you did not make this answer 
—whether these questions were not Asked of you 
and these answers were given bv vou: 


(Heading:) 

“By Mr. Canfield: 


“Q. You say that Mr. Brown was not one of your em¬ 
ployees? A. Never. 

“Q. He wore one of your uniforms? A. Yes, sir. 

“O. Whv ? A. At the time 1 sold the Atlas Service Com- 

V • 

pany to Mrs. Daly there were a part; that is, the* uniforms 
went with it. In this particular case, I am \jery sorry to 
say, in all due respect to Brown, he didn't ha\ J e the proper 
clothing to go and do that kind of work. What I mean bv 
that is this, sometimes he probably would get into a furnace 
and get full of soot, et cetera, and you could not expect a 
man to clean windows in that kind of a rig." 

i 

Did you make* that answer? 

Mr. Harman: Just a minute before In* answers. I think 
it is fair to draw attention of the witness to tjhe fact that 
there is nothing said there about the Potomac Window 
(’leaning being stenciled on the back. 

Mr. Canfield: Yes, sir: but prior to that timje. 

Mr. Harman: I want to direct his attention tp that, so he 
will give his answer. 

Mr. Canfield: I will show him the testimony. 

Bv the Court: | 

* 

Q. You heard part of that, and the questioq is whether 
or not vou testified to Mr. Hoage in that way. A. Yes, sir; 
I did. * 
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By Mr. Canfield: 

Q. When I used the language “wore one of your 

69 uniforms”, what did you understand me to mean 
at the hearing before Mr. Hoage? A. A uniform 

with the name “Potomac Window Cleaning” on it. 

Q. So that you did know, did you not, that Brown wore 
a uniform with “Potomac Window Cleaning” stenciled 
across the back? A. Only after I went to the hospital and 
saw him. I do not know whether he was wearing that when 
he fell or not. 

Q. I was referring particularly in my last question to 
the morning he was killed. I am dealing now with the time 
prior to his death. A. 1 see. 

Q. He did wear one of the Potomac Window Cleaning 

uniforms, did he not? A. I don’t know whether- 

Q. I think the question has been answered by the preced¬ 
ing answer. Why would Mrs. Daly give you an envelope 

with monev to give to Mr. Brown? 

• * 

Mr. Harman: Xow, if your Honor please, I do not think 
that is proper. I object to it. 

The Court: What is the objection? 

Mr. Harman: On the ground that he could not possibly 
know wliv someone else did something. 

The Court: Sustained. 

Mr. Harman: May I note an exception? 

The (V>urt: Yes.” 

The witness testified further that lie was unable to recall 

how many times lie gave Raymond K. Brown the envelope 

containing the monev which Mrs. Dalv had handed him. 

* • » 

He could onlv assume it was monev. 

• • 

“Q. Did von have am* discussion with Mrs. Dalv before 
you gave Mr. Brown the envelope? A. I think I did on 
one occasion. It seems to me Mrs. Dalv wanted to go out 
or something, or was in a hurry to do something, and just 
asked rather quicklv if I would not give that to 

70 him.” 

Mrs. Daly then handed to counsel one of the books pro¬ 
duced bv Mr. Brvant, which the Court suggested to 

71 be handed to him to refresh his recollection as to the 
item concerning the payment of the premium by Mr. 

Bryant to the Travelers Insurance Company. The book 
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showed that Mr. Bryant paid the Insurance Company for 
his policy October 12th, 1931. 

“Bv Mr. Canfield: Did vou pav them anything in Sep- 
tember, 1931? A. I will have to look through these books. 

The Court: Let Mrs. Dalv do that. j 

I 

Mrs. Daly: Xo sir; he did not. ! 


Bv Mr. Canfield 


eceived from 


Q. What did you do with the $500 you rf 
Mrs. Daly for the business? A. I received al check for it. 

Q. What did you do with the check? A. Mrs. Daly took 
it down to the bank, I believe, and sent it | over to the 
Travelers Insurance agent on my policy. ] 

( t ). Is there anything in those books to sho\y where that 
was paid? A. Yes, sir. I 

Q. Show me where. A. Right here (indicating). 

O. To the Travelers—is there anvthing in there to indi- 
cate that was paid to the Travelers? A. Yes, sir; over 
here (indicating): right here. 

Q. That is on October 12th? A. Yes, sir. j 
Q. Did she cash the check the dav vou sold llier the busi- 
ness and give you, or give the Travelers for lyou, a $000 
chock? A. Sir? j 

i 

Mi*. Hannan: I think that question is ambiguous. 

By the Court: Do you understand the question? A. On 
September 9th l received a check from Mrs. Dikiy for $500 
for the business. I had no wav of cashing it, and 

• # i • ■ 

72 Mrs. Daly accommodated me, I think, on the 12th 
day of October by going down to the banjk and mak¬ 
ing arrangements to pay it to the Travelers,| with their 
agent. ! 


Bv Mr. Canfield: 


Q. Do vou know whv she waited over thirtv da!vs to do it? 
A. Yes, sir. j 

Q. Why ? A. Because the Travelers Insurance Company 
had given me that extra length of time, and theyj were dilly 
dallying about whether they were going to aejeept it, ct 
cetera. ! 






MASSACHUSETTS BONDING & INSURANCE CO. VS. 



Q. You had some dispute with the Travelers, did you not, 
as to whether or not you would get a policy? A. No, sir. 

Q. What was the delay about? A. Paying them in ad¬ 
vance, because I only received 24 hours’ notice to that 
effect, and I didn't have the necessarv monev to do it with. 
That is why I sold the Atlas Service.” 


The witness testified further that he never remembered 
anybody by the name of Brown working for him. He was 
shown ‘‘Plaintiff’s Exhibit Number 19” and on page 54 of 
the exhibit there appeared the words “Hardesty Brown." 
The witness did nof recall who it was except it was not Ray¬ 
mond Brown. He didn't recall having anvbodv work for 
him by the name of Brown. However it often happens that 
a man would come to his office professing to be a window 
cleaner and if he needed a window cleaner at that time he 
would ]>ut him to work. He can tell by the man's card when 
lie returns whether or not he is a window cleaner, and if he 
isn't he pavs him off instantlv. This man worked one dav 
on the 14th of November, 1931. The witness, after a pause, 
recalled that the Brown referred to was a colored boy. The 

witness then admitted he was the same Herbert Brvant who 

• * 

was convicted on the 26th day of March, 1932, in the 
73 Police Court, in the District of Columbia, by a jury in 
•Judge Hitts' Court on the charge of simple assault 
and was fined Cue Hundred and Fifty ($150.00) Dollars or 
sixty (60) days. 


On redirect examination the witness recalled testifying at 
the hearing before the Deputy Commissioner to the effect 
that he did not know what uniform Ravmond was wearing 
on the morning he was killed because he, the witness, was 
not there. He stated his compensation policy of insurance 
was in effect from October 12th, 1931, to July, 1932. 


'Whereupon the Metropolitan Casualty Insurance Com¬ 
pany, to maintain the issues on its behalf, called as a wit¬ 
ness for and on its behalf Eva Cahill, who, being duly sworn, 
testified in substance as follows: 

That from September, 1931, to May, 1932, she was em¬ 
ployed by Mr. Bryant. When he first employed her he was 
in the Chandler Building at 14th and Eye Street, and then 
moved to 1405 Eyq Street. That she is acquainted with 
Mrs. Dalv. The witness was first let off from work Christ- 
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mas a year ago and when she went back to work she started 
to work for Mrs. Daly in Room 210. 210 was |Mrs. Daly’s 
room. That in the room were located a couch, a desk, a 
typewriter desk, telephone and a small table, aijid a desk of 
drawers and a safe. She was there off and on f|rom Decem¬ 
ber, 1931, to April, 1932. j 

“Mr. Canfield: How much of that time did \jou work up 
there? A. Well, I have not quite decided. Scenic weeks I 
would not work but a couple of days; some week|s a half day 
during the week; sometimes I would put in a full week. 

Q. Would you say you were in room 210 or 211 at 1405 I 
Street at least once a week during that period? A. Yes, 

• * n 

sir. 

I 

There were no names on either of the doors, in room 211 
they had all the equipment for the Atlas and potomac in 
there; also Mr. Bryant's desk and his phone, j The equip¬ 
ment consisted of ladders, buckets and things for the Po¬ 
tomac Window Cleaning Company, and also somjc ladders— 
she does not know how many, for the Atlas Service and the 
mops and scrubbing things for the .janitor service, and 
things to clean windows with. 

Mr. Canfield: State whether there were two distinct busi¬ 
nesses in those two rooms? A. Yes, sir; there was, but 
they kept all the equipment in the same offjice. 

74 Q. And what office was that ? A. Tlije Potomac 

(Mice. 

( c >. And who run the Potomac office? A. Mr. Bryant. 

O. Was that Mr. Herbert O. Bryant? A. Ve^, sir." 


He- duties were 1 hat of a collector. She collected for 
both Companies and in collecting she would loav<f the build¬ 
ing present the bills and bring the money back, j After col¬ 
lecting for the Atlas Service Company she woujd give the 
money to Mrs. Daly. After collecting for thf Potomac 
Window Cleaning Company she would give jit to Mr. 
Bryant in his office. She first met Raymond Bij*own when 
she went back to work on December 5th. 


“By Mr. Canfield: 

q. Had you been there when Raymond sent out to work, 
to do certain kinds of work? A. ^ es, sir. j 


58 


MASSACHUSETTS BONDING & INSURANCE CO. VS. 


Q. And who,jif anvbodv, did vou see send Raymond out? 
A. Mr. Bryant sent all the men out in the morning, Mrs. 
Dalv was there. 

Q. Have you seen Mr. Bryant put them to work? A. 
Yes, sir. 

Q. Can you tell us when he sent Raymond to work? A. 
I have seen him sent down to Childs, Tia Juana and down 
to the Post Building. 

Q. You mean the Washington Post Building? A. Yes, 
sir. 

Q. What equipment, it’ any, did Mr. Bryant give to Ray¬ 
mond when he went out ? A. If he went down to Childs 
he gave him a mop, a bucket and dust cloths and polish and 
things like that. It' he went down to the Post, he gave him 
a rub-out set, and wash and dry cloths. 

75 The witness could not remember whether she had 

seen Raymond working in a uniform. She remem- 
hers the dav Ravmond was hurt. She was out collecting 
when it happened. 

“Mr. Canfield: Prior to the time you went out collect¬ 
ing, do vou know of vour own knowledge whether or not 
Raymond was out on another job? A. Yes, sir: he was. 

( t ). Do you remember where that was ? A. Xo, sir. 

( t ). Do you know who sent him out that morning? A. 
Mr. Bryant.” 

The witness testified that she was not there at the time 

the news came of Raymond’s injuries. She had seen books 

kept in the establishment and Mrs. Daly kept the books. 

She saw Mrs. Daly keep a ledger, payroll and a serial book. 

The ledger wasi thick with an alphabet to turn over, and 

had names. She had seen her work on that book. She saw 

her work on a similar book for the Potomac: Mrs. Dalv 

• 

worked on her own ledger in the front office at her desk. 
The two offices have a communicating door. 

On cross-examination the witness testified the reason she 
knew the ledger was kept in Mrs. Daly's business because 
Mrs. Daly had made some entries on serial slips, but she 
did not remember the names of any accounts she made 
those entries on. The witness meant Mrs. Daly made the 
entries in the serial book. The witness was then asked to 
identify a certain book and called it a ledger. It was ad- 
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mitted by Counsel that the witness had properly identified 
the ledger. She said the serial book was a squall kind of 
book. 

Mr. Harman exhibited a book to the witness and asked 

j 

her to identify it and the witness identified iti as the pay¬ 
roll book—one like is used for a payroll. She was then 
asked what the serial book resembled and stated that it 
was a dark backed book, but witness did ndt remember 
what kind of a back it had, whether a cardboard, or paper. 
It was termed a serial book because that is what Mrs. Dalv 
called it. Mr. Brvant sent Raymond out the morning he 
was hurt on the job at Childs and Tia Juana. 


‘Bv Mr. Harman: 


(<). Was that the morning he was injured? jA. Yes, sir. 
Q. The same day? A. Yes, sir. 

Q. Were you there when he was sent out on ^lie P Street 
jol)—1726 P Street? A. Yes, sir. | 

Q. You were there? A. Yes, sir. 

Q. Who sent him on that job? A. Whoever went after 
him to take him off the job. 

! 

The Court: Does she understand the question? 

* 

M r. Harman: 

Q. I asked you, first, if you were there when be was sent 

• _ 7 * t I 

out to the job at 1726 P Street for work for a woman by the 
name of Mrs. Whitham, and I believe you sait) you were? 
A. Yes, sir. 

( t ). Now, who sent him on that job—who sent Raymond 
Brown on that job? A. That I don't know. 

Q. Whv do you not know, if you were then), and know 
who sent him on the others? A. Whoever wentj out to take 
him off of the other job and take him to this oije, sent him 
to get his tools, and I was in when he came in t^> get them; 

I was in the office when he came in to get his tojols to go to 
Mrs. Whit ham's. 


By the Court: 


Q. You are guessing at all that, are you not? Just tell 
what you know. A. That is all I know. 

77 Q. You do not know that. You say whoever went 
out to take him off of some other job. jThat is not 


i 
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telling. Just tell us what you know. A. That is all I know. 
He came in to get his tools and things. 

By Mr. Harman: 

Q. Is it not a fact that it is by tin* same process of rea¬ 
soning you claim Bryant sent him out on the other job/ 
You did not hear Bryant tell him to go to those places, did 

vou? A. Yes, sir: I did. 

♦ 

Q. What did lie say to him/ A. He gave him orders. 

Q. What did he say to him when he sent him out to these 
other places? A. He gave him the tools and told him to 
do his regular line of work. 

Q. What words, if you can remember them/ A. I beg 
pa rdon. 

Q. What were Bryant's exact words, if you can remem¬ 
ber them, to Brown/ A. He gave him his tools and told 
him to do his regular line of work, and that was down at 
(' 1 1 i 1 < 1 s' and Tia Juana. 


Bv the Court: 

Q. Did he have a regular line of work? A. That was 
done every morning. 

Q. It was regular? A. Yes, sir. 

Q. In the same place/ A. Yes, sir. 

( t h Kvcry day in the same place—those two places 
7S were cleaned every morning/ A. Uegularly. 

Q. Did you ever collect from Childs or Tia Juana? 
A. I collected from Tia Juana but not (’liilds. 

Q. What did you do with the money you collected from 
Tia Juana? A. Took it into Mrs. Daly. 

Q. You are positive of that? A. Yes, sir. 


Bv the ('ourt : 

Q. I want to ask you a question there. Then would you 
say that he knew each day the place where he was going 
without anybody telling him/ A. Only those two places: 
that is all. 

Q. Well, would he know which place he was going to? 
A. Yes, sir. 

Q. Was there any occasion for anybody sending him 
there? A. If he didn't have the equipment or needed any¬ 
thing there was. 

o 
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A. Not the 


Q. And notwithstanding the fact that lie knew where he 
was going you think that Mr. Brvant told him ivhere to go? 

\. I don’t believe I understand. 

< t >. 1 understood you to testify awhile agp that each 

morning Mr. Brvant told him where to go? jA. When he 

* 

came into the oflice: ves, sir. 

Q. And now you say that he knew where lip was going 
anvhow? A. His regular line of work. 

Q. Whv would Mr. Brvant have to tell him Where to go? 
A. Mr. Brvant everv morning when he came i!n told them 
to take their regular routes and go to work. 

(J. Oh, take their regular routes? I thought vou meant 
Brvant told him where to go. A. He would tell him 
79 to take his regular route or regular work, whatever 
thev were accustomed to doing. 

• * I 

(<). And that is all there was to it ? A. Yes, sir. 

Q. They were to take their regular routes? jA. Yes, sir. 

Q. Mi*. Bryant never told him where to go? 
addresses; no, sir. 

Q. Did he mention names? A. Xo, sir.” 

i 

The witness test died further that her maiden name was 
(’unninghani. She was married in Alexandria!, 1928; she 
went by the name of Cunningham up there where she 
worked. They all called her Mrs. ('unninghani. When 
asked to explain this she stated that when she ivent to the 

1 • I 

Employment Bureau sin* was not married andj it was the 
man at the Employment Bureau who sent her up there with 
the name, Mrs. (’unninghani. The first time she went to 
work for Mrs. Daly was December, 1991, and sl|e gave her 
name both to the Employment Agency, Mr. I>ryant and 
Mrs. Dalv as Mrs. Cunningham. That she has not the 
slightest idea as to the number of collections she! made dur- 
ing the period she was there. Sometimes she \^ould make 
thirty-live (35); sometimes Thirty (30). Some weeks she 
worked six days a week and other weeks she \^ f ould work 
but two or three days. She averaged about fdur or five 
days; that she has been working off and on for them for 
three (3) years, but the last time she worked for) them just 
one year straight. That thirty (30) collections a day at 
Five (5) days a week would be one hundred and (fifty (150) 
collections. On none of these occasions did shej ever turn 
the money collected for the Atlas Service Compajny over to 
Mr. Bryant. That she is positive of that. 
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Mr. Canfield: Has there ever been occasions that you 

have turned over money collected for Mr. Bryant to Mrs. 

Daly for the Atlas Service Company? A. Yes, sir, 1 have. 

Q. When was that? A. When Mr. Brvant would 

80 not be there to take me in. 

( t ). And Mrs. Daly gave you a receipt for that 

money, I presume? A. Xo, sir. 

(<). Did you see what Mrs. Daly did with that money ? A. 

Xo, sir, because I went home. 

( t ). But you are positive, are you. that you never collected 

anv moncv for Mrs. Dalv or the Atlas Service and turned 
» • • 

that moncv over to Mr. Brvant? A. I am. 


On redirect examination the witness testified that her 
husband, Mr. Cahill never worked for Mrs. Bryant and 
Mrs. Daly, hut lit* had slept there with the knowledge of 
both Mrs. Daly and Mr. Bryant. 

The witness testified further that on the morning of 
April f)th, which is the dav Kavmond was hurt, Mr. Brvant 
told him to take his regular route; that there is no doubt 
as to that. That« Raymond took the equipment from Mr. 
Bryant and went out to do his regular work at Childs and 
Tia Juana Restaurant. 


Mr. Canfield: Do 1 understand vou to mean that later on 
in the saint* morniing Kavmond came back to 140f) I Street 
to get together equipment from Mr. Bryant and went up to 
I > Street ? He got it himself; nobody gave it to him. 

Q. Where did he get the equipment? A. Out of the back 
office, Mr. Bryant's office. 

Q. And after lit* got the equipment, did you see him leave 
with any equipment ? A. Yes, sir. 


Mr. Harman: When did you mean he got his equipment, 
after he came back from Childs and Tia Juana? A. Yes, 
sir. 


Q. Then what did you mean when you said whoever 
took him off the .job at Childs and Tia Juana up to the other 
place? A. When the call came in for him, someone had to 
go and get him and bring him to the ofiice, because he did 
not know it. 

Q. Did you see anyone go to get him and bring 
81 him to the ofiice? A. Xo, sir. 

Q. Did you see him come into the office when he 
came from Childs and Tia Juana? A. I did, yes sir. 
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Q. All right. Who was there besides yourself and him? 
A. Mrs. Daly was there. 

(,). And is that all ! A. That is all 1 remember of. 

Q. Yon are not quite sure whether Mi-. Bryant was there 
or not ! A. Xo, sir; he was not. 

I 

Q. I think you said a while back that Mr. Bryant gave 
him the equipment ! A. In the early morning wjhen he sent 
him out to work. 

Q. That was to Childs and Tia Juana? A. \jes, sir.” 

The witness testified that she had gotten old of a sick 
bed in answer to a subpiena to attend the trial. | 

Whereupon George H. Holbrook was called as a witness 
for and on behalf of the Insurance Company and, being 
first duly sworn, testified in substance as follows; 

He is the manager of the Hbbitt Hotel since March 15th, 
19*28, and has been continuously engaged there] since that 
time. In answer to a subpuma duces tecum, he produced a 
written coniract for window washing with the Potomac 
Window Cleaning Company. The document was received 
in evidence and marked “ Plaintiff’s Exhibit Number 14”, 
and was handed to Counsel. The witness testified that this 
is the written contract under which the Ebbitt Hotel was 
operating for cleaning windows and was operating under 
that contract in December, 1931, and all during 1932. 
82 The contract was signed by Herbert 0. Ipryant. 

j 

“Mr. Harman: 1 object to the contract on t|he ground 
that it is immaterial and irrelevant. 

The Court: It may be received, and you may I have your 
exception. 


j y 


being first 


Whereupon Hugh Washington Smith was called as a 
witness for and on behalf of the defendant and, 
duly sworn, testified in substance as follows: 

He is the Manager of the Commercial Office foif the Ches¬ 
apeake and Potomac Telephone Company. In response to 
subpama duces tecum he produced certain records. 

I 

Whereupon the contract with Herbert Bryant for tele¬ 
phone service at 1405 Eye Street was introduqed in evi¬ 
dence as “Defendant’s Exhibit Number 15”. 
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The contract was in effect on September 8, 1931, but bears 
listing of the Atlas Service Company at that time but no 
other name. The telephone number listing on the contract 
itself was Metropolitan 7944. The telephone number on 
the contract was changed October 28th, 1931, to National 
6929. Tlu* witness then produced the Summer and Fall 
issue of the telephone directory published by the Telephone 
Company for the year 1931. On page 393 in the classified 
section, or advertising section there appeared an advertise¬ 
ment in the name of Potomac Window Cleaning Company. 
That tin* telephone number was Metropolitan 7944. This 
directory was issued April 29, 1931, but not put upon the 
street until the latter part of June and did remain in use 
by tin* public until December of that year. 

On cross-examination the witness' attention was called 
to a notation on the exhibit, “October 28, 1931, Call Ocroi." 
He explained to the Court that indicated a change of list¬ 
ing—the word “(’all" indicated meant it was part of the 
order not to transfer calls. At that time they changed that 
number. The notation was then read as follows: 

“Move telephone from room 210 to room 211 at 140.*) Kye 
Street: change the telephone number from Metropolitan 
7944 to National 6929. Change listing from Atlas Service 
Company to Potomac Window (’leaning Company, under 
that new number. National 6929, and not to transfer the 
calls from Metropolitan number. In other words, not to 
transfer calls from the Atlas Service Company to 
83 the Potomac Window Cleaning Company. That or¬ 
der would come from Mr. Bryant. The order does 
not give any name, but they would look to the subscriber 
to get the order. He did not know who gave the order." 


He had also one contract which he brought down under 
the subpiena signed by Mrs. Daly which was introduced into 
the record as “Plaintiff's Hxhibit Number 17." That con¬ 
tract is dated October 28th, 1931, and is subsequent to the 
one signed by Herbert Bryant marked “Defendant's Hx¬ 
hibit Number lo." It is coincident in point of time with 
the notation on the Brvant contract of October 2Sth. 

“By the Court: I am asking the witness if this contract 
is of even date with the change made on the other one? 
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The Witness: With the change noted on tlnf Bryant con- 
t ract ? | 

A. That is right.” I 

On plaintiff’s Exhibit Number 17 there appeared a nota¬ 
tion “Held by Mrs. Cook” and another one, “Held for 
authority for the listing of Atlas Service Company, and 
for the assignment of the Number 7944.” 

Bv Mr. Harman: I 

mt 

Q. Mr. Smith, that is not what that mean's, “Held by 

Mrs. Cook,” and those indistinguishable wolds? A. No 

order issued, that is, on “10/18.” That is tlje initials of 

somebody. I 

% # | 

Q. “Mrs. Daly request* that we hold until |she has au¬ 
thority for listing, possible by 10/17.” Do vc|u know who 
put that on there? A. No, 1 do not. | 

Q. “Assign Metropolitan 7944.” What arle those let¬ 
ters? (indicating). A. Related order number. | This refers 
to the other order. j 

Q. “Letter of authority on tile,” that is your file number? 

A. That is the man's initials again, dated 10/27, but 
S4 I could not locate that letter. 1 


Q. “Advance to plant”? A. “Advance to jdant”—ad¬ 
vanced to plant to get this work done on 10/28. That is 
apparently when the thing was cleared up. j 

Q. That is, October 28, 1931, Mrs. Daly got tips telephone 
number. Metropolitan 7944; is that correct? A. That is 
correct. ! 

Q. And was that telephone number still listed Mrs. Daly 
during 1932? A. Yes, as the Atlas Service Company.” 

The witness testified further that the Atlas Service Com¬ 
pany had some advertisements in their directory 1 . The con¬ 
tracts were for directories subsequent to this issue, with 
the exception of the one made on April 14th, 19.‘j>l, by Her¬ 
bert Bryant listing the Atlas Service Company 1 ! advertise¬ 
ment. Mrs. Daly signed for the advertising ini the name 
of the Atlas Service Company, October 29th, |931. She 
had three advertisements of the Atlas Service! Company 
under “Chimney Cleaning”, “Furnace Business”, and 
“House Cleaners.” She had an advertisement ijmder date 


5—5953a 



MASSACHUSETTS BONDING & INSURANCE CO. VS. 


of October 2bth, 1032, for ‘‘Fire Extinguisher Service.” 
Bryant did not make any of the arrangements about the 
four advertisements mentioned for Atlas Service Company. 
That tin* Company never had any contract for advertise¬ 
ments with Bryant subsequent to the one made by him in 
April, 10:»1. Mr. Bryant docs not have an ad in the di¬ 
rectory now. His telephone has recently been discon¬ 
nected—on December 2nd, 1032. So far as tin* relations 
of the Telephone Company were concerned the Atlas Serv¬ 
ice Company and Potomac Window (’leaning Company 
have been two different concerns. To the knowledge of this 
witness Mrs. Daly has never conn* over there as a repre¬ 
sentative of Mr. Bryant and signed anv contracts nor has 
Mr. Bryant come over as the representative of Mrs. Daly, 
nor has he signed any contracts for the Atlas Service Com¬ 
pany subsequent to the one sinned May 1, 1031, and the 

witness is reasonably sure that if Brvant had sinned any 

• • » • 

contract with their Corporation subsequent to September 
1st, 1031, they would have had the contract here. 

No On redirect examination the witness stated the 

advertisement known as “Kxhibit Number lb", that 
is the advertisement of the Potomac Window Cleaning 
Company was used by the public until December 1031. 
Between December lOtli and December lbth the new tele¬ 
phone directory was distributed. He had no records which 
would indicate when the occupants of 172b P Street not the 
new issue of the telephone directory in December, 1031. It 
would be delivered between December 10th and lbth. 

The witness on further redirect examination testilied 
that he did not have a copy of the telephone book in use dur¬ 
ing the month of April, 1022, with him, but he could tell 
from his knowledge that tin* name Potomac Window (’lean- 
inn Company appeared in the book that was in use during 
April of 1.022. The contract which he had before him 
covers an ad in the name of tin* Potomac Window (’leaning 
Company. It is that size ad (indicating) from the rate 
given. He presumed it was the same ad, and it says it was 
a renewal, and he is reasonably certain that the same ad 
appeared in tin* telephone book in April, 102*2. so far as lie 
knew, and agreed to go back to his office and ascertain defi¬ 
nitely if the same ad appeared in the issue of the phone 
book which was in use in April, 1032. The contract between 
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Martha W. Daly and the Telephone Company was re¬ 
ceived in evidence as “Plaintiff's Exhibit Xlimber 17”. 

Whereupon Orman Z. Ellington was called as a witness 
for and on behalf of the insurance company, and being first 
duly sworn testified in substance as follows: 

! 

He is the Superintendent of the Washington Post Build¬ 
ing since 111*23. lit* is acquainted with Herbert Bryant. 
Mr. Bryant is in the window cleaning and office cleaning 
business under the name of Potomac Window (leaning and 
Office ('leaning Company. The witness stated that the 
Washington Post has a contract with Mr. Bryant for the 
purpose of cleaning the windows on the Washington Post 
Building and produced under a subpuma duces tecum the 

contract. i 

I 

“Mr. Harman: If your Honor please, 1 object to the 
admission of that in evidence on the ground that! it is irrele¬ 
vant and immaterial. 

Sb By the Court: It may be received. 

Mr. Harman: I note an exception, pleajse. 

(The document referred to was thereupon received in 
evidence, having been marked “Defendant’s Exhibit Xo. 
18”). 

i 

I 

This contract was the same contract under| which the 
Washington Post operated during the vears 193) and 1932. 

I 

“ By M r. (’anfield: 

Q. To whom do vou look for the fulfillment of that eon- 
tract ? A. To the Potomac Window Cleaning |and Office 
Cleaning Company, and Herbert O. Bryant.” 

The witness testified further that he had with ijim certain 
bills. 

I 

“The Court : I think it is entirely cumulative,!because it 
is agreed to that this work was done bv the Potimac Win- 

• * i 

dow Cleaning Company and Mr. Bryant. 

Mr. Canfield: Yes, that is correct. 

The Court: All bills were paid by the Washington Post. 

Is there anv doubt about that ? You do not havelanv doubt 
• | • 

about that, do vou, Mr. Harman? 

Mr. Harman: Xo, sir. 
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The Court: Then, there is no use taking time to look 
these over. 

Mr. Canfield: Take the witness. 

The Court: Have they offered these bills? 

Mr. Harman: Yes, sir. 1 object on the same ground. 
The Court: Sustained. 

Mr. Harman: I note an exception. 


Whereupon Miss Maud Moore Whitham was called as a 
witness for and on behalf of the Insurance Company and, 
being first dulv sworn, took the stand to testifv. The fob 
lowing occurred before the witness testified. 

Mr. Harman: If your Honor please. Counsel has stipu¬ 
lated concerning the testimony that is just about to follow: 
First, that Mrs. Whitham drew in March, 1932, to the order 
of the Potomac Window (’leaning Company: that 
87 that check was endorsed by thi* Potomac Window 
Cleaning Company, II. Bryant, Proprietor. 

Mr. Canfield: And cashed by Joseph Suraci. 

Mr. Harman: Second, that a check was drawn by Mrs. 
Whitham in April, 1932, to the order of tie* Atlas Service 
Company, which check in the progress of opening the en¬ 
velope was inadvertently torn and destroyed and returned 
to Mrs. Whitham in a torn condition. 

Third, that subsequent to the return of the torn check 
and in April, 1932, Mrs. Whitham drew a check to tin* 
order of the Atlas Service Company, to replace the torn 
check, the last-mentioned check being cashed on May 3, 
1932, and endorsed by the Atlas Service Company. 

Mr. Canfield: The reason for the stipulation, may it 
please the Court, is that those checks were introduced in 
evidence before tin* Commissioner; tliev were attached as 
exhibits to the original transcript, and my friend the 
Assistant District Attorney, lost tin* transcripts and all the 
original exhibits. 

The witness then testified in substance as follows: 

She lived at 172G P Street, X. W., this City and conducted 
a rooming house since October 3rd, 1931. That in Decern- 
ber, 1931, she did something for the first time with refer¬ 
ence to having her windows cleaned. That previous to this 
time she had asked her cousin who occupied an apartment 
how she could get her windows cleaned and her cousin told 
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her to he sure and iret a bonded Company, so that if any¬ 
thing happened they would be responsible, bjlie opened 
the telephone book to look for a window cleaninjg company 
and was careful to get a Company that she saw \\|as bonded; 
she noticed that this “Potomac Window Cleaning Com¬ 
pany" was bonded for Forty Thousand ($40,0(j)0.00) Dol¬ 
lars; so she .just chose that company. She telephoned in 
and asked them to send her a boy to wash tlicf windows. 
This was in December, 1931. The bov came between 8:30 
and 0:00 o'clock. It was Raymond Brown. She asked him 
if he was a window cleaner and he said ves, and that he was 
also a house cleaner and janitor. After he washed 
SS the windows she felt satisfied that he did the work 
well and she wrote the name of “Potonule Window 
Cleaning Company" and the telephone number in her little 
book: also the boy's name so that if she wanted to call 
again she would call that particular boy. The witness was 
then asked if she had her little book with her anil the book 
was produced and received in evidence as “Defendant’s 
Fxhibit Number 20." And there appeared on I that page 
the following: “Window Cleaning Company—National 
0029": on the side appeared the word “Potomac”. The 
witness was asked why she wrote “Potomac” on the side 
of the page and stated that she had just put down window 
cleaning at that minute and as she wanted the naijne she put 
“Potomac" in. 

“ By Mr. Canfield : 

Q. Now, Mrs. Whitham, I direct your attention to that 
same exhibit and to the telephone number, wljdeh reads 
“National 0029" and ask where you got that telephone 
number. A. Well, out of the telephone book.” j 

The witness testified further that Raymond diq. the work 
that day and she paid for it. She was not positive the first 
time whether she paid by cash or by check—as a rule she 
always paid bv check but she could not say positively 
whether she did the first time or not. There came a time 
later on when she wanted the windows washed again. By 
stipulation of Counsel it was agreed that this occasion was 
March 3rd, 1932. 

“Bv Mr. Canfield: 

* 

Q. What number did you call the second time f A. The 
same number I had in the telephone book—in my little book. 
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Q. Where did you get that number? A. Out of the tele¬ 
phone book. 

Q. I mean the second time you called. A. Out of my 
memorandum book. 

Q. Then you refer to this book you just handed to 
me (“Defendant's Exhibit Xumber 20")- A. Yes, 
89 sir." 


The witness does not recall who she talked to at the 
other end of the telephone but she asked to have Raymond 
Brown sent out to do the work. Another boy came. When 
the other boy came the witness stated to him that she had 
asked for Raymond Brown and the other boy told her 
that Raymond lnirt his ankle and was in the hospital. 
The witness was then handed “Exhibit 20“ and asked 
whether she wrote the name of the second boy in her book 
and she maintained that she did and identified the name 
of Ilensel LeRov. Hensel did her work on that occasion. 
< hi that occasion she paid by check drawn to the order of 
the “Potomac Window Company." She did not know any 
other then. On April fith she again called to have her win¬ 
dows washed. She does not remember whether she asked 
for the Hensel bov or not. 


“ Bv M r. Canfield: 

(*). What number did you call? A. I called that same 
number that I had in the little book." 

The witness testifired that Ravmond came that dav to do 

• • 

the windows: she does not recall how he was dressed. 

When she opened the door she was surprised to see him 

and asked if he had recovered from his accident, lie told 

her that he had. She told Raymond she thought she would 

like to have the windows washed both inside and out. That 

was the first time she had ever wanted her windows washed 

both inside and out. She asked Ravmond if lie knew how 

* 

much it would be to have them washed both inside and 
out. Ho told her he did not know but he would telephone 
and find out. lie stepped up to the phone and called the 
number, and then.she took the phone but she does not re¬ 
member whether ^he talked to a man or a woman, but the 
party she did talk to told the witness that Raymond 
could clean the windows both inside and out—that they 
could not give her a price just then but the price would 
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bo made right. She is positive that Raymond called up on 
the phone before she talked. There came a tinjie when she 
learned that Raymond had fallen from ljior upstairs 

90 and was taken to the hospital. Later, Mrs. Daly 
came to her home and rang the door bell. She went 

to tlie door and this lady told her she was Mrs. Daly who 
employed Raymond Brown. She was very much excited. 
The witness told Mrs. Dalv that she did not know any Atlas 

I * 

(leaning Company, that she had called the Pojomac Win¬ 
dow (’leaning Company and she did not understand why 
the Atlas (’leaning Company sent a boy forj this work. 
Mrs. Daly then told the witness that she had bought a 
share in the Potomac Cleaning Company, and tIjiat this was 
her branch of the work and that Raymond worked for her. 
After Mrs. Daly left she wrote her name down in the same 
book (“Defendant's Kxhibit Number -0"), and the Atlas 
(’leaning Company, and also wrote down the telephone 
number which Mrs. Dalv then gave her. 

Mr. Canfield then asked that the records show that the 
witness had written “For window cleaning 
Daly, 140 .") Kve Street, Metropolitan 7944." 

“Mr. Harman: I object to the admission of thjit evidence 
on the ground that it is a self-serving declaration, not bind¬ 
ing on the plaintiff. 

The Court: It may be received. 

Mr. Harman: I note an exception. 

Mr. Canfield: Now, Mrs. Whitham, up until [the morn¬ 
ing Mrs. Daly came to see you, tell his Ilon-r Whether or 
not you ever heard of the Atlas Service. A. Njo, I never 
heard of the Atlas Service Company previous to that 
morning." 

The witness testified further that some time later, mav 
be two or three weeks, Mrs. Dalv sent a voung lajdy around 
with a bill for the service. Later the witness sent a check 
made payable to the Atlas Service Company, wjiich check 
was returned because it had been torn in openijig the en¬ 
velope. The witness gave a new check for it. 

. 

91 On cross-examination the witness testified that 
Mrs. Daly came to her house after she telephoned 

that Raymond had fallen from upstairs. She wap asked to 
pick out Mrs. Daly in the Court room and picked her out 
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(indicating). She had no recollection of seeing Mrs. Daly 
after the day of the accident until she saw her at the hear¬ 
ing before Commissioner Hoage. Nobody has refreshed 
her recollection concerning these instances since she had 
been subpoenaed to attend this trial. She denied telling 

Mr. Hannan that she stated to him that her memory was 

* 

so hazv that she could not remember hardlv anything 
about it. She stated that “I said to you that it was so 
long ago that I thought the case was all settled and I had 
so much to think of during the meantime that I let the 
facts drop out of my mind and I was not sure that I was 
able to remember everything .just as it happened.” For 
the purpose of impeachment the witness was then asked 
whether she stated to Mr. Harman in the presence of all¬ 
ot her witness she had forgotten the facts because her mem¬ 
ory was hazy. She stated that there was another person 
with him who was Mrs. Brown, and then stated further 
that the only thing she was trying to do was to refresh 
her memory, and Mr. Harman asked her if she would like 
to look the record over. Mr. Harman did not give her 
the records. Mr. iHarman then asked her if it were not 
a fact that the only reply he made to her was “If you 
cannot remember when you get on the stand, simply tell 

them von do not remember." Did he sav that to vou? 
• • • 

And the witness replied that he had. The witness stated 
that what she meant to say was that the gentleman did ask 
her if she wanted to look the record over. 

Whereupon Luella Brown was called as a witness for 
and on behalf of the Insurance Company and, being first 
duly sworn, testified in substance as follows: 

That she was the claimant before the Commissioner, and 
is the widow of Raymond; thev were married eight or nine 
months before his death. At the time she filed her Com¬ 
plaint for compensation she attached to it an affi- 
02 davit. It was stipulated by Counsel that the affi¬ 
davit attached to the Bill of Complaint was a true 
copy of her affidavit. The witness stated that in the said 
affidavit she did not know who Raymond was employed by. 
That he went to work at 1405 Eye Street the first of Oc¬ 
tober; she went with him on the average of two or three 
times a week. 
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“By Mr. Canfield: 

Q. There were two rooms, were there, 210 and 211? A. 
Yes, sir. 

( t >. Who, if you know, occupied Room 210? j A. To tell 
you the truth, I didn't know which was which ojf them. 

Q. Whv do vou sav that? A. Well, because they both 
seemed to be in those offices. 

Q. Whv do vou sav that ? A. Well, because tliev both 

seemed to be in those offices—Mrs. Brvant and Mr. Brvant 

• •> 

were in both offices. 

Q. You mean Mr. Brvant and Mrs. Dalv? Aj Yes, sir.” 

V • * 


The witness testified further that she and Raivmond had 


spent a night together at 1430 Rhode Island Ayenue, with 

Mrs. Dalv and Mr. Brvant. That tliev staved! there that 
• • * • 

night. That Mrs. Dalv staved there that night. That tliev 
had no conversation with them as to where Mrs. jDaly lived. 


The witness just took it that Mrs. Daly was home. They 
had been up there to dinner several times—Mr. Bryant took 
them up to dinner. That the address was 1430 Rhode 
Island Avenue. 


“ By M r. (’anfield : 


Q. How did vou address the ladv known as Mrs. Dalv? 
A. Mrs. Bryant. 

Q. How long: did you call her Mrs. Bryant ? A. I always 
did until the trial before Mr. Hoage. ! 

F ^ I 

Q. iou knew her as Mrs. Brvant, did! vou not? 

w * 7 i • 


A. Yes, I did. 


Mr. Harman: I move that go out as a conclusion of the 
witness. 

The Court: The motion is overruled. 

I 

Mr. Harman: I note an exception. 

I 

Mr. Canfield: Mrs. Brown, tell his Honor, if jrou know, 
where the tools and equipment were kept in these two 
offices. A. In Mr. Bryant’s office. 

Q. Have you ever seen any of the equipment in Mrs. 
Dalv's office? A. At no time when I was there.’ 1 

I 

The witness testified further that the only equipment in 
Mr. Bryant's office consisted of the tools, ladders, window 
tools, scrub buckets, mops and brooms, and awnjngs were 
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stored iii the back part. It is just a Ions: place, with shelves 
u]), to store buckets and ladders stuffed back in there. 

Mr. Canfield: 

Q. Were you over there any time from September, 1931 
until Raymond was killed, when the men were sent out to 
work? A. Yes, sir: 1 was. 

Q. Who did vou see, if anvbodv, send them out to work? 

Mr. Harman: dust a minute. What men, if your Honor 
please? 

Mr. Canfield: All right: first take Raymond. 


By Mr. Canfield: 

Q. Who did vou see, if anvbodv, send Ravmond out to 

work? A. 1 seen Mrs. Balv and Mr. Brvant and Miss Cun- 

• • 

ningham. 

Q. Have vou seen Mr. Brvant send them out to work? 
A. Yes, sir.’ 

* 

( c >. < >n what job? A. Well, he sent us to Quantico. 
94 O. You sav “sent us"? A. I was with mv hus- 

V • • 

band. 

( t >. Where else did you see him send them? A. To the 
other jobs: I could not say where the jobs were; but I seen 
him give him the ticket to go on the job. 

Q. What jobs, if anv, have vou seen Ravmond working 
on? A. I have seen him at the Khbitt Hotel, at the Post 
Building. and 14th and Kye, on that hotel. I took his lunch 
there the morning he was supposed to be working there 
and he was taken off of that job. 

( t >. I will come to that morning in a minute. Had you 
accompanied Ravmond to work at Tia Juana and Childs' 
restaurant? A. At Childs' never did. 

Q. Hid you ever see him at Tia Juana? A. Yes, sir; I 
went with him to Tia Juana. 

Q. Did vou ever hear anvbodv send him there to do the 
work? A. Not to Childs, to Tia Juana. 

Q. "Fell his Honor whether or not he had that regular 
job every morning at Childs and Tia Juana. A. Yes, sir; 
he had Childs and (Tia Juana before b o'clock, and then he 
reported back to the office. Childs was his regular job in 
the morning from 3 to (>; then he reported in to the office 
for other work. 
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Q. Directing your attention to the morning Lf April 5th, 
did you get a telephone call for Raymond? A. No. 

Q. Did you attempt to find him anywhere?! A. Yes; he 
had been out without his lunch and he didn’t have cigarette 
money, and he told me he had cigarettes, but to bring the 
lunch. He told me he would be at 14th and Lye back of 
that hotel. 

95 ( t >. Did you go there? A. I went therle and didn’t 

find him there. j 

Q. Who did vou find there, if anvbodv, at tlijit time? A. 
A colored man by the name of Lomax. 

Q. Had you ever seen Mr. Lomax before? A. No, I had 
never seen him before. 

Q. You had a conversation with Lomax—don't tell what 

that was; that would not be proper. As the result of that 

conversation, if anything, where did you go? | A. I went 

home. | 

Q. You went right home? A. Yes, sir. j 

Q. Did you go to the Potomac at all that morning? A. 

Not until Mr. Brvant came down and told me—[lie came to 

* 

my house and told mother while I was down to the build¬ 
ing what happened. | 

Q. Mr. Brvant came there? A. Yes, sir. ! 

( t ). I neglected to ask you this question: Ilavje you ever 
seen Ravmond wear a uniform? A. Yes, sir. I 

Q. What uniform, if any, did you see him wear? A. It 
was attractive uniform, with “Potomac” on it. | 

Q. Where was that on the uniform? A. About the 
middle of the back. j 

Q. Did you ever see any marking on the tools hnd equip¬ 
ment he used? A. No, I did not. 

Q. W ere those tools or equipment marked? A. 
not marked that I ever noticed. 

Mr. Canfield: Take the witness. 



96 Cross-examination. j 

i 

I 

Bv Mr. Harman: i 

♦ i 

Q. Mrs. Brown, are you quite certain that what} you have 
said in response to Mr. Canfield’s question is tjhe entire 
truth of the matter? A. As far as I know; yes, ^ir. 

Q. Do you know those things of your own knowledge? 
A. Of my own knowledge, yes. j 
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Q. This affidavit that was filed before the Commissioner 

in support of your claim, why was that tiled? A. Because 

I was not certain as to which one was really his employer. 

Q. Hid you ever!see either Mrs. Paly or Mr. Bryant give 

Ravmond anv monev? A. Yes: I have seen both. 

• • • 

Q. Who gave it to him? 

The Court : She said “Yes, 1 have seen both." 


By Mr. Harman: 


Q. Where did tliev net the monev from, do vou know? 
A. I don*t know that, no. 

Q. Do vou know whether tliev got it in their offices? 
» • • » 


A. Xo. 

p. Do you have any hard feelings or prejudice towards 
either Mr. Bryant or Mrs. Daly? A. Xo, sir: 1 have no 
reason for anything. 

( c >. Have you at any time had any quarrel with either of 
them? A. Xo, sir: I have not. 

Q. Do vou know whether or not Ravmond did anv other 
janitor work aside from Tia Juana and Childs? A. The 
onlv janitor work that I am aware of were the chimnevs 
and furnaces. 


97 (<). Awnings? A. Yes. 

( t h You were in pretty close contact with Raymond 
all the way through? A. Yes. sir: I was. 

Q. Praeticallv everv dav? A. Yes, sir. 

Q. How much of his time, from your knowledge, was put 
on window cleaning, and how much on other work, such as 
janitor work, chimneys, stoves, and everything else except 
window cleaning? A. That would be pretty hard for me to 
judge. ’ ’ 


The witness wasl then asked by Mr. Harman if she was 
present with him in the corridor the day before when he 
had a conversation with Miss Whitham. She replied that 
she was and that Miss Whitham told Mr. Harman she did 
not think it was right that she should be called because it 
had been so long, and that she had been so worried and 
didn't think she could recall the things that happened as of 
that date. The witness did not hear anvthing said about 
records. The witness heard Mr. Harman in response to a 
statement of Miss Whitham say that if she did not recall 
she should just say that she did not. 
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to various 
of vacant 


Whereupon William G. McGuire was called ijs a witness 
for and on behalf of the Insurance Company | and, being 
first duly sworn, testified in substance as follows: 

He is employed by Walter A. Brown in the General In¬ 
surance Business. They are agents for the Metropolitan 
Casualty Insurance Company, and they wrote the policy 
given to Mrs. Daly September 8th, 1931; that hejtalked with 
Mrs. Dalv the dav the policv was written. MrsJ Dalv came 
into the office and talked with their clerk, who was unable 
to give her tin* information she desired so the witness con¬ 
sulted Mrs. Dalv. 

98 He asked Mrs. Daly what line of business she was 

engaged in. Mrs. Daly told him she was engaged 
in service rendering—a type of janitor service 
property owners, such services as cleaning ou 
buildings and houses that might be vacant, where the ten¬ 
ants had moved out and who had left trash or something of 
that sort in the building or the house; janitor service, in 
taking care of boilers, cleaning off sidewalks and anything 
of that general nature. He asked Mrs. Dalv if she had anv- 
thing in the nature of window cleaning. Mrs. Daly told 
him—no—that she was not equipped to do any window 
cleaning business. The witness told her that inj that event 
they would be able to give her a classification! known as 
‘‘Building Operation”, which carried a minimuijn premium 
of Twenty-eight ($28.00) Dollars, which allowed jier to have 
employees who would receive compensation to ij 11 approxi¬ 
mate amount of Fifteen Hundred ($1500.00) Dollars. They 
figured exactly Fourteen Hundred and Fifty ($[1450.) Dol¬ 
lars. That anything she paid out to the employees over 
and above Fifteen Hundred ($1500.00) Dollars would be 
figured according to the terms of the policy, at the rate 
specified in the policy; that this did not cover ajny window 
cleaning business. That if she was going to engage in the 
window cleaning business he would have to classify her as 
“window cleaning”, which carried Three 1 Hundred 

Q . # i 

($300.00) Dollars minimum premium; and on her assur¬ 
ance that she would not engage in the window cleaning 
business, the policy was written on “Building Operation,” 
carrying Twenty-eight ($28.00) Dollars minimum premium. 

Ho also told her that the window cleaning risk \vas an ex- 

° . 1 

tremely hazardous risk; that the Company did njot want to 
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write people engaged in that, but if it was written it had 
to carry a minimum premium of Three Hundred ($300.) 
Dollars. 


On cross-examination the witness 
compensation policies. 


testified that they write 


Mr. Harman: Mr. McQuire, you write policies in janitors 
in buildings, do you not, that is, compensation policies? 
A. I do. 

Q. Does janitor work include any window cleaning? A. 
It does not contemplate window cleaning. 

Q. I didn’t ask you what it contemplated. 1 say 
99 does it include it? A. Xot generally. 


The Court: fie didn’t ask you that. Answer his question. 

The Witness: I would say no. 

Mr. Harman: Did you understand my question clearly? 
A. I do. 1 have been engaged in the real estate business 
seven years. I think I know. 

( t ). I am not asking you how long you have been engaged 
in the real estate business. 1 am asking vou if vou under- 
stand my question clearly? A. Yes, sir. 

Q. You are quite positive that when you issue a policy 
on an employer who employes a janitor in a building, that 
that does not cover that janitor when lie cleans any win¬ 
dow in that building; is that correct ? A. That is mv under- 
standing, yes, sir. 

Q. Haw* you ever seen this before? (Handing paper to 
witness.) A. Yes, sir. 

Q. Where did you see it first? A. In our office. 

Q. Did your office issue this? A. Yes, sir. 

Q. Then when this policy was issued to Mrs. Daly it cov¬ 
ered all of her employees, regardless of the work they were 
engaged in: is that correct? A. It is.” 

The payrolls of the Atlas Service Company were never 
audited by their office. That our auditors are sent down 
by the Home Office. The witness stated that his firm were 
local agents and had nothing to do with the auditing of the 
books. He had no knowledge of a prior injury or a broken 
ankle suffered by Raymond prior to this last accident. The 
policy went into effect September 8th, 1931, and expired 
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oil runs to 
e employer 


September 8th, 1932. It is a fact that when an ap- 

100 plicant applies for insurance the insurance employer 
pays an estimated advanced premium. | The actual 

premium depends upon the payroll of the employer subject 
to a specified minimum premium. If the payi 
an amount in excess of the estimated account tl: 
has to pay additional premiums, and if it is less the Com¬ 
pany rebates, lie does not know of his own! knowledge 
whether Mrs. Daly’s payrolls were ever audited. He is 
positive that he did not use the words “Commercial window 
cleaning”, in his talk with Mrs. Daly. The termj> in writing 
compensation insurance for janitor service wo|uld not in¬ 
clude anv window cleaning. 

i 

Mr. Harman: Then, if you put on this policy tC lassifica¬ 
tion of operation, building operation, contracting; all em¬ 
ployees engaged in repair, custody and maintenance of 
premises, the operation of elevators, heating, lighting and 
power apparatus, excluding extraordinary additions, alter¬ 
ations or repairs”, you would still say that a janitor either 
washing windows or putting in a new pane of gjlass would 
not he covered by that policy? A. It might cover 

101 putting in a pane of glass, yes; that is janitor serv¬ 
ice. 

i 

( c ). But it would not include any washing? A. Would not 
include washing, no. 

Q. Whether on the inside or outside of the building? A. 
Xo, sir.” 

Whereupon the Insurance Company rests. j 

In rebuttal tin* claimant recalled Martha W. t)aly, who 
testified as follows: 

i 

She knew a man named llensel who worked for her at 
times and at times has worked for Mr. Bryant. He was a 
man who would come hen* and work for a week in this City 

i 

anv place he could and remain a month or so, and hiav be he 
would be away tin* next three months. She was hjanded the 

Hensel’s 
ensel has 

worked for Mr. Brvant but she does not know wfrlen the oc- 


Atlas Service Company payroll and stated that 
name appears thereon. She stated further that 1 


casions were. He told her that he did work for M 


Brvant. 


She was handed the payroll of the Potomac Window Clean- 
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in" Company and asked to look through from January 1st, 
1931, down to May, 1932, to see if Hensel’s name appeared. 
She stated it did not. She was asked if she heard Mrs. Ca¬ 
hill testify that she had kept a ledger and she stated that she 
had. Mr. Harman handed her a book and asked her if that 
was the onlv record she had. She stated it was. The 
ledger she had she bought to keep a record of her furnace 
customers, but it would not clamp down far enough to keep 
the few leaves she had in it and she did not use it. The 
serial book is a book which she used to keep an account of 
her collections as the collector takes them out, and to make 
sure she brings them back. She then produced the book 
which she used.. She did not keep tin* prices in there because 
the employees working around would some times quit work¬ 
ing and then go around and cut prices in half, and that is 
what she is doing now after I let her go and that is whv wit- 
ness stopped using the book. She was asked if she heard 
Mr. McGuire state his conversation with her at the time 
the policy was issued and she stated she had. 


102 “By Mr. Harman: 

Q. Is his recitation of that conversation correct? A. It 
is, with the exception that he did not say that I asked him 
could I wash windows in the line of general house cleaning. 

Q. What did he say to that ? A. He told me that 1 could. 
He is the one who explained to me about the window clean¬ 
ing and if I took it on a commercial basis. I told him 1 was 
not interested in it. 

Mr. Harman: I would like to give this witness an oppor¬ 
tunity on this point; if your Honor please, 1 would like to 
make this statement for the purpose of the record at this 
time: I am placed in an embarrassing position here by Mr. 
Canfield putting the plaintiff in this case on the stand. At 
the same time, it has been heretofore agreed between coun¬ 
sel that that would be done. Mrs. Daly- 

Mr. Canfield: Do von state I agreed. 

» V. 

Mr. Harman: Xo, that that might be done; that Mrs. 
Brown might be put on the stand by you. 

Mr. Canfield: I did not make any agreement with you to 
that effect, that 1 might put Mrs. Brown on the stand. 

Mr. Harman: Yes. 

Mr. Canfield: 1 had a right to do that. 
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Mr. Harman: I will admit that. 

The Court: What is the point ? 

Mr. Harman: The point is- 

By Mr. Harman: 

Q. Mrs. Daly, you heard Mrs. Brown testify tlhat her and 
Raymond spent the night- 

The Court: Are you going to impeach the- 

103 Mr. Harman: Xo; I just want to give this witness 
a chance to explain a discrepancy in the testimony, if 

I mav. 


Mr. Canfield: This witness testified she nev 
1430 Rhode Island Avenue. 

The Witness: I did not; you did. 

The Court: Just a moment. What is it you i 
do now—discredit this claimant ? 

Mr. Harman: Xo. 

The Court: Have this witness testifv to 


er lived at 


re going to 


something 

covered by Mrs. Brown's testimony? What id your pur¬ 
pose ? 

Mr. Harman: My purpose is this, that this jvitness ap¬ 
pears to have made a conflicting statement. 

Mr. Court: What is the purpose? 

Mr. Harman: To give this witness an opportu 

red her testimonv. 

% 

The Court: All right; von mav do that. The 

<• • • 

not hear you impeach Mrs. Brown. 

Mr. Harman: Xo, I do not intend to do that. 

The Court : You mav ask her if she has anv cd 

* * I 

make in her test imonv. 


nitv to cor- 
* 

Court will 

r red ion to 


Mr. Harman: Is there any correction you desi|re to make 

in testimonv? A. Xot a bit. 

* 

Q. Xot a bit ? A. Xo, sir. 

The Court: Is that all? j 

Mr. Canlield: Yes, no questions. 

Mr. Wilson: I now renew my motion to dismiss. 

The Court: Overruled. 

Mr. Wilson: Kxception. 

The Court: I will hear from you, Mr. Canfield^ 
(Argument by Mr. Canfield.) 

6—5953a 
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The Court: The Court is prepared to rule. 

The evidence lias impressed the Court with the con- 

104 elusion that the only question submitted here is 
whether or not the relationship of master and servant 

existing is completely answered. The Court thinks that that 
relationship is satisfactorily established by this proof. 
That being so, I presume the appropriate order will be dis¬ 
missed ? 

Mr. Canfield: That is right. 

The Court: The petition, however, this being an equity 
suit, makes Kquitv Rule IOV 2 apply here. 1 will ask Mr. 
Harman to prepare a finding of fact in conclusion, in con¬ 
formity with this expression, and submit it to me at the 
proper time, with an appropriate order dismissing the bill. 
Those should be presented to Mr. Canfield as well. Mr. Can- 
held, of course, will have the opportunity of suggesting 
amendments and changes in such findings, or stating his 
exceptions to such parts as he cares to. 

Mr. Ilarman: I am certain Mr. Canfield and I can get to¬ 
gether on the form. What I was going to ask vour Honor 
was, Would your Honor indulge us until after the Christ¬ 
mas Holidays? 

The Court: I would not ask vou gentlemen to labor dur- 

» * 

ing the Holidays. 

Mr. Harman: The injunction will fall with the dismissal— 
the injunction with the petition? 

Mr. Canfield: We will see vou get vour monev inline- 
diatelv, and vou leave the order go until after the Holidays. 
But that is done without any prejudice of our right to ap¬ 
peal. In other words, I am going to recommend that Mr. 
Harman be paid all the back money due, which was under 
the injunction, and with that understanding that we are not 
prejudicing our rights to appeal. 

105 Mr. Harman: We will make a stipulation the same 
as we did the last time. 

The Court: That is a matter you will have to determine 
between vourselves. 


The foregoing is the substance of all the testimony given 
in the course of the trial, and exceptions above mentioned 
were severally taken prior to the rendering of said verdict 
and were noted by the presiding justice at the trial on his 
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minutes at the times the same were severally taken as afore- 
said and at the request of counsel for the plaintiff, this 
Statement of Evidence is bv the Court signed add sealed in 
duplicate this 27th day of March, 1933, nunc pro tunc, and 
hereby made a part of the record of this cause. 

F. DICKINSON LE'JfTS, 

Justice. 

Mr. Richard A. Harman, 

Attorney for Defendant Luella Brown, 

Evans Building: 

Mr. John J. Wilson, 

Attorney for Defendant Robert J. Hoage, 

District Supreme Court Building: 

Please take notice that 1 shall present the foregoing 
Statement of Evidence to Mr. Justice Letts on the 27th day 
of March, A. D. 1933, at 10 A. M. 

HENRY I. QUINN, 

AUSTIN F. CANFIELD, 

A ft or u eys fo r PI di nt i ff, 

637 Woodward Pudding, 733 il5/// St. 

I 

I 

We agree on the foregoing Statement of Evidence. 

RICHARD A. HARMAN, 
Attonieg for Defendant Luella Brotvn. 

J. J.'WILSON, 

Attorney for Defendant Robert J.\ linage. 

I 

Endorsed on cover: District of Columbia Supreme Court. 
No. 3933. Massachusetts Bonding & Insurance Company, a 
Corporation, appellant, vs. Robert J. Hoage, I'. S. Em¬ 
ployees' Compensation Commissioner for the District of 
Columbia, and Mrs. Ellen C. Triplett (widow of (jleorge A. 
Triplett, deceased), intervener. Court of Appeal^, District 
of Columbia. Filed May 6, 1933. Henry W.| Hodges, 
Clerk. 
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The Metropolitan Casualty Insurance' Company 

of New York, a corporation, 

Appellant 


Robert J. Hoage, Deputy Commissioned, and 

Luella Brown 


This cause comes up on an appeal from the Court 
below. The case originated under the Workman’s Com¬ 
pensation Law in force and effect in the District of 
Columbia by a hearing had before the Deputy Commis¬ 
sioner. Prior to the hearing the appellant here con¬ 
tested the “relationship of master and servant”. The 
Deputy Commissioner made a finding of fact 1 , that the 
relationship of master and servant did e^cist and 
entered an award thereunder. Appellant here, as 
plaintiff below, brought a bill in equity under!the pro¬ 
visions of the act and sought a trial de novo. 'the trial 
de novo was granted and had. The trial cqurt also 
made a finding of fact that the relationship of master 
and servant existed and the award made by thq Deputy 
Commissioner was ordered carried into effect] From 

i 

the decree of the court below an appeal was taken, and 
the only question present here on appeal deals with 
the relationship of master and servant. For qonveni- 
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ence Luella Brown, who filed the claim in the first 
instance will be designated as the claimant, appellant 
here will be designated as respondent. 

STATEMENT OF FACTS 

Prior to the 8th day of September, 1931, one Herbert 
W. Bryant owned and operated two separate and dis¬ 
tinct business enterprises; one was known as ‘‘Potomac 
Window Cleaning Company” and the other as “Atlas 
Service Company”. Each business was separately 
maintained and separately advertised. The business 
enterprises were each conducted from a suite of two 
rooms, identified as rooms 210 and 211 on the second 
floor balcony of the premises 1405 Eye Street, N. W. 
A communicating door between the two rooms made it 
so that it was possible and convenient to go from one 
room into the other without going out into the corri¬ 
dors. The Atlas Service Company apparently catered 
to the business of janitor service, house cleaning, and 
various odds and ends of work of a menial kind around 
a home, apartments, or office buildings, but did not con¬ 
template window washing on a commercial basis. The 
Potomac WTndow Cleaning Company was advertised 
solely as a window cleaning enterprise and was con¬ 
ducted on a commercial basis. 

For some time prior to September 8, 1931, Martha 
W. Dalv made the acquaintance of Brvant. She was 
raising his little girl. She had been his bookkeeper at 
1405 Eye St. since June, 1930, working for him every 
day and receiving a salary. On September 8, 1931, 
Brvant sold her that business known as the Atlas Ser- 
vice Company. She got no bill of sale for the same but 
only a receipt for what she paid, to wit, Five Hundred 
($500) Dollars. The check which she gave in payment 
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was given to the Travelers Insurance Company, who 
insured the compensation risks for Mr. Bryant (R. 
32). When she bought the business she and Bryant 
agreed, verbally, that he would guarantee her sufficient 
business to assure her an income of Five Hundred 
Fifty ($550) Dollars per month (R. 30). That agree¬ 
ment was made a condition of the sale. Nb memoran¬ 
dum in writing or any other written agreement was 
made. When she bought the business Bryant turned 
over to her part of the tools, wrenches, and about four 
of the uniforms. Two of these uniforms which she was 
given had the name “Potomac Window Cleaning Com- 
pany” stenciled on the back; that upon assuming 
charge of the business she took room 210. She did not 
put any name on that door, and at the day pf the trial 
the door w"as still without a name on it. At the time 
the business was purchased the Potomac Window Clean¬ 
ing Company had an advertisement in the classified 
business section of the Chesapeake & Potomac Tele¬ 
phone directory listing as its phone number “Metropoli¬ 
tan 7944”; that very shorty thereafter, she signed con¬ 
tracts with the Telephone Company to adyertise her 
own business, and with the consent of Bryaijit she took 
over and used the old telephone number—Metropolitan 
7944. That number was a pay telephone a|nd was in 
room 210. In October, 1931, The Potomab Window 
Cleaning Company installed a new telephony, and was 
given the number National 6929, and whep the new 
issue of the telephone book came out the ad of the 
Potomac Window Cleaning Company was listed with a 
phone number “National 6929”. Bryant had a number 
of commercial contracts in writing with various build¬ 
ing owners in Washington and elsewhere to do window 
washing on a commercial basis among which were the 
Washington Post, the Ebbitt Hotel, and others. He also 




4 


had contracts to do janitor service at the Tia Juana 
Restaurant and Childs' Restaurant. At times Mrs. 
Daly's income was short of the $550 monthly figure 
and in order for her to bring her income up to that 
sum she was authorized by Bryant to send her em¬ 
ployees out on the various jobs which Bryant was doing 
under written contracts. Her employees would turn 
in to her a statement of the services performed by them 
and she in turn would bill Bryant for the work done. 
Bryant at no time ever assigned to her any of his con¬ 
tracts. (R. 49.) Some time in December, 1931, a Miss 
Maud Whitham, residing at 1726 P St. N. W., and who 
conducted a certain rooming house, decided to have 
the windows of the house washed. Being interested 
in having a bonded company do this work (R. 69) she 
looked in the telephone book to ascertain whether or 
not she could find such a company. There she discov¬ 
ered the ad of the Potomac Window Cleaning Company 
and discovered in the ad that it was bonded in the sum 
of Forty Thousand ($40,000) Dollars. That impressed 
her and she immediately called the telephone number 
which as stated above was National 6929, and re¬ 
quested them to send some one to wash her windows. 
A boy named Raymond Brown came to do the job. 
She was so satisfied with his work that she wrote the 
name "Potomac Window Cleaning Company" and the 
telephone number "National 6929" in a little address 
book she kept for that purpose as well as the name of 
the boy. Some time in March, 1932, Miss Whitham 
again decided to have her windows washed and taking 
this little address book looked up and found the num¬ 
ber of the Potomac Window’ Cleaning Company. She 
called that number and asked that Raymond Brown 
be again sent out to do the job, but w’as advised that 
Raymond had been hurt and that some one would be 
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sent in his place. Later another boy appeared and did 
the work. On each of these occasions Miss Whitham 
drew her check to the order of “Potoijnac Window 
Company’' which checks were cashed by Bryant. On 
April 5, 1932, she decided again to have the windows 
washed, and again got out her little address book, 
found the entry, “Potomac Window Cleaning Com¬ 
pany” and telephone number, Nat. 6929. She called 
up National 6929, and asked that a boy be sent to do 
the work, this time not requesting any particular boy. 
It is undenied in the record that this call came in over 
National 6929, and it is further undenie4 and beyond 
any doubt a fact that National 6929 was the telephone 
number of the Potomac Window Cleaning Company, 
as advertised. Shortly after on that same day the same 
Raymond Brown appeared; a conversation ensued 
about his accident, and then Miss Whithorn told Ray¬ 
mond that she would like to have the windows washed 
both inside and out, it being the first tjime she had 
ever wanted the windows done on the oqtside by this 
concern. She asked Raymond if he knekv how much 
the charge would be and Raymond said he would have 
to call in to the office. He stepped to thfc phone and 
called the office and then Miss Whitham talked to some 
person in the office about the prices. Raymond then 
took up the work and later on fell fronk one of the 
windows upstairs and was taken to the hospital. Later 
that day, the said Martha W. Daly c4me to Miss 
Whitham’s door and rang the bell. Mrs. D^ly told Miss 
Whitham that she was the employer bf Raymond 
Brown. Miss Whitham told Mrs. Daly that she had 
never heard of the Atlas Service Company^ but that she 
had engaged the Potomac Window Cleaning Company 
and she did not know why the Atlas Cleaning Company 
would send their boy to do the work. Mrs. Daly told 

i 

i 

I 
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her that she had bought a share in the Potomac Win¬ 
dow Cleaning Company and that that was her branch 
of the work, and that Raymond was working for her 
(R. 71). Miss Whitham testified she had never heard 
of the Atlas Service Company prior to this moment. 
Later Mrs. Daly sent a girl around to collect the bill 
and a check was drawn by Miss Whitham to the order 
of the Atlas Service Company for the work done by 
Raymond prior to the accident. Raymond languished 
and died in Emergency Hospital on April 8. 

Later his widow, Luella Brown, filed a claim with 
the Deputy Commissioner for payment of compensa¬ 
tion under the Workmen’s Compensation law and filed 
with it under oath a statement that she did not know 
whether her husband had been employed by Bryant or 
Mrs. Daly. The claimant did not take the stand as a 
witness for herself. She was called by the respondent 
as its witness and testified that both Bryant and Mrs. 
Daly seemed to use both room 210 and room 211. She 
knew Mrs. Daly as Mrs. Bryant, in fact knew her as 
Mrs. Bryant up to the day of the trial before the 
Deputy Commissioner. That she and her husband had 
been to Mrs. Daly’s residence at 1430 Rhode Island 
Avenue, N. W., and that on one occasion she and her 
husband slept there at night, and that both Mr. 
Bryant and Mrs. Daly stayed there that night. That 
on other occasions they had dinner there, Bryant tak¬ 
ing them up to dinner. (R. 73.) The claimant also 
testified that she had seen Bryant send Raymond out to 
work and that on one occasion Bryant sent both she 
and her husband to do a job at Quantico. That Ray¬ 
mond had a regular assignment to do the work at Tia 
Juana and Childs’ and that she had gone with him to 
Tia Juana; that she has seen Raymond wearing a 
uniform with “Potomac Window Cleaning Company” 
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stencilled on the back. The morning her 1 , husband was 
hurt, Mr. Bryant came to notify her. that she also 
saw both Bryant and Mrs. Daly giving Raymond 
money. At the time Mrs. Daly applied for the compen¬ 
sation insurance with this carrier it was Understood in 
view of the rate she got that she would not in the course 
of her business permit her employees tjo do window 
washing on a commercial basis. At the hearing before 
the Deputy Commissioner the only two persons made 
parties respondent were Martha W. Daty as employer 
and this respondent as insurance carrier (R. 5, 6). 
When the bill of complaint was filed unddr the author¬ 
ity of the statute this respondent appeared as sole party 
plaintiff. In the bill of complaint there ^as contained 
a prayer asking leave to make the said Herbert 0. 
Bryant a party to the proceedings in the court below. 
Bryant was brought in as a necessary p^rty and filed 
his answer thereto. At the hearing his cpunsel at the 
beginning of the proceedings moved to dismiss the bill 
against Bryant on the ground that no reliejf was prayed 
for, nor could any be granted in that court against 
Bryant. Respondent’s counsel took the position that 
Bryant should be given the opportunity td appear as a 
party in interest and to fully protect whatever rights 
he might have in the premises. | 

At the conclusion of the hearing the pourt found 
that the relationship of master and servant did exist 
and dismissed the bill. From that decree the cause is 
now in this court. 

I 

ARGUMENT 

The Court erred in sustaining the motion of the 
Defendant, Herbert O. Bryant, to dismiss the bill of 
complaint against him. 
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While we can find no adjudicated cases in point we 
earnestly contend that Bryant was a necessary party 
to the proceedings on the theory that if the Court below 
found the relationship of master and servant did not 
exist between Martha W. Daly and Raymond Brown it 
would of necessity have existed between Herbert 0. 
Bryant and Raymond Brown. If we are successful 
here, certainly the claimant is entitled to compensation 
from some one. For that reason we believe that 
Herbert 0. Bryant was a necessary party and should 
have been compelled to face the issues raised below so 
that any decree of this court might include him. 

2. The Court erred in not permitting cross examina¬ 
tion of the witness, Martha W. Daly, for the purpose 
of attacking her credibility, as well as showing that 
in law she was an agent for the Defendant Bryant. 

This assignment of error need not be pressed for 
the reason that the claimant herself (R. 73) discloses 
the personal relationship between Bryant and Mrs. 
Daly. On the record (P. 53) Mrs. Daly admitted that 
she had lived at 1430 Rhode Island Avenue. She denied 
ever introducing herself or calling herself as Mrs. 
Bryant, yet the claimant herself (R. 73) disclosed that 
both the claimant and her husband had visited this 
home at 1430 Rhode Island Avenue on many occasions 
—that Bryant took them there to dinner; that the 
claimant and her husband slept there on one occasion 
and that both Bryant and Mrs. Daly stayed there that 
night; the claimant herself also testified that she knew 
Mrs. Daly as Mrs. Bryant up to the day before the 
hearing held in the Deputy Commissioner’s office, so 
that the claimant flatly contradicts and certainly im¬ 
peaches a witness produced for and on her own behalf. 
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3. In holding that the Claimant, Luellaj Brown, has 
successfully carried the burden of proof in this cause. 

4. In holding that the Claimant, Luella Brown, had 
by the evidence in the case, established the fact that 
the relationship of master and servant existed on April 
5th, 1932, between Martha W. Daly and the decedent, 
Raymond E. Brown. 

5. In dismissing the bill of complaint hied by the 
Metropolitan Casualty Insurance Compahy of New 
York, a Corporation, filed against the Defendant, 
Robert J. Hoage, Deputy Commissioner, and Luella 
Brown. 

The last three assignments are argued together. In 
this case we have the strange, unusual set up as dis¬ 
closed by the record. Mrs. Daly is an Employee of 
Bryant for at least two years prior to September 8, 
1931. On that date, according to the allegations of the 
bill of complaint, she purposely sought compensation 
insurance in her own name and to cover certain risks. 
Window washing on a commercial basis\ is strictly 
excluded. The policy is issued to her at ai rate which 
would have been considerably higher to cover the extra 
hazardous risk had she disclosed the true se(t up as dis¬ 
closed by this record. We argue again thatj the alleged 
scheme of a sale had for this purpose the circumven¬ 
tion of the compensation law, but if we axje wrong in 
that premise we are still fortified by the Record, that 
Raymond Brown w r as not the employee of Mrs. Daly 
on the day he met his unfortunate accident. A brief 
sketch of the true situation must be set fbrth at this 
point. Bryant sells to Mrs. Daly the At^las Service 
Company and at the time of the sale mates a verbal 
agreement to give her enough of his own business to 
bring her business income up to $550 a mbnth, all of 
this for a sale price of $500 only. No biljl of sale is 


i 
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ever given. In the meantime, Bryant, evidently the 
business getter, holds a number of written contracts 
with various building owners to do their window wash¬ 
ing on a commercial basis. It is important to again 
note, and the record sustains our contention on this 
point that Bryant never assigned any of his contracts 
to Mrs. Daly. In line with their alleged verbal agree¬ 
ment Mrs. Daly, almost ad lib sent men to do the win¬ 
dow’ washing on the buildings which Bryant had under 
contract. Certainly Raymond Brown, during the time 
of his employ did considerable w'ork on the Washington 
Post Building, the Ebbitt Hotel, and other buildings. 
Mrs. Daly at no time ever received payment for any 
of this w r ork directly from the owners or agents of the 
building. Her method according to her owm testimony 
of procuring compensation to herself w’as to bill 
Bryant for the w y ork done by her employees, and 
Bryant, after receiving the money directly from the 
building owner or agents would hand to Mrs. Daly 
the amount of the bill rendered by her to him. 
Now, if w’e accept that set-up as the true picture 
from the record w r e have before us, then, beyond any 
peradventure of a doubt, v T e have a situation w’here 
Bryant, fully responsible for performance under the 
contracts he holds, suffers or permits the employee of 
Mrs. Daly to do part of the w’ork. Claimant's counsel 
below’ laid a great deal of stress on the fact that Brown 
was carried exclusively on Mrs. Daly's payroll as her 
employee, and the payroll produced in court certainly 
show’ed that at all times Raymond Browm w’as carried 
on the payroll of Martha W. Daly; that is not the 
deciding factor. The law r on this point of master and 
servant seems to be clearly and unquestionably settled 
from the following cases; 

The Supreme Court of the United States in Denton 
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vs. Yazoo & Miss. Valley R. R. Co. et al, 284 U. S. 305, 
311, 76 Law Ed. 310, we believe, has settled the law 
of this case. The facts are briefly set out. The peti¬ 
tioner, a U. S. Railway postal clerk, sustained an 
injury because of the negligence of one Hunter, a 
porter in the general employ of the two railroafl com¬ 
panies, named as defendants. Hunter, the porter, was 
hired and his wages paid by the Illinois Centra} Rail¬ 
way Co., and at the time of the petitioner’s injury was 
assisting in loading of the mail car under the supervi¬ 
sion and direction of a U. S. Postal Transfer cler|k and 
w^as not, as to that work, under the direction anji con¬ 
trol of either railroad company. On appeal from! judg¬ 
ments against the porter and both railroad companies 
the case was reversed by the Supreme Court pf the 
United States on the theory that at the time bf the 
accident the porter was not working for the railjroads 
but for the United States. We quote from the opijnion: 

I 

“Whether the railroad companies may be held 
liable for Hunter’s act depends not upon th^ fact 
that he was their servant generally, but [upon 
whether the work which he was doing at the 'time 
was their work or that of another, a question de¬ 
termined, usually at least, by ascertaining under 
whose authority and command the work was being 
done. When one person puts his servant at the 
disposal and under the control of another foit the 
performance of a particular service for the laltter, 
the servant, in respect of his acts in that seryice, 
is to be dealt with as the servant of the latter and 
not of the former. This rule is elementary and 
finds support in a large number of decisions, a few 
only of which need be cited. In Standard Oil Co. 
vs. Anderson, 212 U. S. 215, 220-225, this cburt 
said: I 
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‘1 ‘The servant himself is, of course, liable 
for the consequences of his own carelessness. 
But when, as is so frequently the case, an 
attempt is made to impose upon the master 
the liability for those consequences, it some¬ 
times becomes necessary to inquire who was 
the master at the very time of the negligent 
act or omission. One may be in the general 
service of another, and, nevertheless, with 
respect to particular work, may be trans¬ 
ferred, with his own consent or acquiescence, 
to the service of a third person, so that he be¬ 
comes the servant of that person with all the 
legal consequences of the new relation. 

“ To determine whether a given case falls 
within the one class or the other we must in¬ 
quire whose is the work being performed , a 
question ivhich is usually ansivered by ascer¬ 
taining 2 vho has the power to control and 
direct the servants in the performance of their 
work. Here we must carefully distinguish 
between authontative direction and control , 
and mere suggestion as to details or the neces¬ 
sary cooperation , where the work f urnished is 
part of a larger undertaking. (Italics ours.) 

“ ‘In many of the cases the power of substi¬ 
tution or discharge, the payment of wages and 
other circumstances bearing upon the relation 
are dwelt upon. They, however, are not the 
ultimate facts, but only those more or less 
useful in determining whose is the work and 
whose is the power of control/ 


“And see Linstead v. Ches. & Ohio Ry., 276 
U. S. 28; Harrell v. Atlas Portland Cement Co., 


250 Fed. 83, 85; Brady v. Chicago & G. Wl Ry. 
Co., 114 Fed. 100, 107; Wyllie, et al. v. Pajmer, 
et al., 137 N. Y. 248, 257; Higgins v. Western 
Union Telegraph Co., 156 N. Y. 75, 78; Cotter v. 
Lindgren, 106 Cal. 602, 607; Rourke v. White 
Moss Colliery Co., L. R., 2 C. P. Div. (1876-1877) 

205. ! 

“The statutory obligation imposed uponj the 
railroad carriers is simply to transport mail offered 
for transportation by the United States. Thejf are 
not required to handle, load or receive mail pat¬ 
ter, but only to furnish the men necessary for those 
purposes. The men so furnished handle the ihails 
and load them into, and receive them from, | the 
railway post office cars, as the regulation pre¬ 
scribes, ‘under the direction of the transfer clprk, 
or clerk in charge of the car.' The work the^ do 
is that of the government. It is said that ‘direc¬ 
tion' means nothing more than the right to pbint 
out or indicate to the men furnished the disposition 
to be made of the mail. The scope of the word! as 
it is here used, is not to be thus limited. The 
phrase, ‘under the direction of the transfer cletk,’ 
would be practically meaningless unless it compre¬ 
hended the power to supervise and control the 
movement. Obviously, as the evidence showsj, a 
direction by the transfer clerk carries with it the 
duty, on the part of the men directed, to obby, 
and has, and was intended to have, the force of 
a command. See Warner Valley Stock Company 
vs. Smith, 165 U. S. 28, 34; Kellyville Coal Co. jvs. 
Bruzas, 223 Ill. 595, 600." I 

This court has passed upon the question in the rattier 
recent case of Western Marine and Salvage Co. vs. Ball, 
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59 App. D. C. 208. This case thoroughly discusses the 
proposition of master and servant and discusses both 
the American and English cases. Part of the opinion 
is herein quoted: 

“With the transfer under this order, the crane 
operator became an important factor in Simon’s 
force for carrying on his work. Any importance 
that may be attached to the fact that defendant 
paid his wages is overcome not only by its reim¬ 
bursement by Simons but by the nature of the 
relation established between the operator and 
Simons, when the crane and operator were turned 
over to Simons, or Simons’ foreman, they w^ere 
converted into his hired agencies for the time being 
for doing the particular work to which they were 
assigned, subject to his direction and control. 
These facts seem to meet every condition expressed 
in the general rule stated in 55 A. L. R. 1263-1264, 
as follows: 

“ Tn determining who is liable for the negli¬ 
gence of a servant in the general employment 
of one person, but who at the time of the injury 
complained of was assisting an independent 
contractor, the proper test seems to be , ivhose 
work was being performed , and ivho had the 
power to control and direct the servant in the 
performance of that work' (Italic ours.) 

“In the instant case Simon vras not even occupy¬ 
ing the position of an independent contractor, but 
he was in the position of the owner of the material 
being broken, and as such in full control and super¬ 
vision of the w’ork. It was his own work, and not 
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the work of defendant company. Defendant had 
parted with ownership of the material and Was no 
longer concerned with its use or disposition. With 
this distinction clearly before us, we find no! diffi¬ 
culty in reaching the conclusion that the operator 
of the crane, at the time the accident in question 
occurred, was the servant of Simon, and was en¬ 
gaged in doing his work.” 

I 

The following quotation is taken from 18 R. C. L., 

784: i 

| 

i 

“The fact that an employee is the general ser¬ 
vant of one employer does not, as a matter of law, 
prevent him from becoming the particular servant 
of another, who may become liable for his | acts 
* * * in determining whether, in respect of 

the particular act, a loaned servant is the servant 
of his original master or the person to whom hi has 
been furnished, the general test is whether th^ act 
is done in the business of which the person is in 
control, as proprietor so that he can at any ^ime 
stop or continue it and determine the wa^ in 
which it shall be done, not merely in reference to 
result to be reached but in reference to the method 
of reaching the result.” 

It would seem from this and other cases both in the 
Federal and State Courts as well as the text authorities 
that the general test to be applied in the instant case is: 

“Whose work was being done at the time Ray¬ 
mond was injured? 

“Who had the right to control the actions of 
Brown while on the job?” 
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The first of these questions unquestionably proven 
in the record is that Raymond was doing work con¬ 
tracted for bv Miss Whitham with the Potomac Win- 
dow Cleaning Company. We again quote the words 
of Miss Whitham from the record (P. 71): 

“she did not know any Atlas Cleaning Company, 
that she had called the Potomac Window Cleaning 
Company, and did not understand why the Atlas 
Cleaning Company sent a boy for this work.” 

With the first question answered that the job upon 
which Raymond had gone was Bryant’s, we then come 
to the next question. 

Who exercised or had the right to exercise the con¬ 
trol of the job and the activities upon it? A reference 

to the manner in which Ravmond did the work on the 

%/ 

Washington Post Building, Tia Juana, Childs’ and the 
Ebbitt Hotel more than justifies the conclusion that 
Bryant and Bryant only had the right to direct the 
activities of the men including Raymond on these jobs. 
Both Mrs.! Cahill (R. 58) and the claimant herself 
(R. 74-75) testified that they have seen Bryant send 
Raymond out on these jobs. The record unquestion¬ 
ably discloses that these jobs were exclusively Bryant's. 
All bills were rendered to the Potomac Window Clean¬ 
ing Company and when Bryant was not in the office 
to direct the activities of the men employed in both 
business enterprises, Mi's. Daly, certainly as agent 
for Bryant, assumed to direct the activities of the men. 
Certainly Mrs. Daly could have no interest of her own 
in these jobs since she was not a party to the contract 
and all of the other parties to the contract unquestion¬ 
ably looked to Bryant for their performance and 
handling. (T. 67.) 



Consequently we contend in all earnestness tpat on 
the morning Raymond was injured and at his death 
if he was the employee of Mrs. Daly, he ha^ been 
loaned, or rented to Bryant, and that Bryant! alone 
could control his activities, thereby making him respon¬ 
sible under the compensation laws, and that the £ward 
of the Commissioner and the decree of the court below 
should be reversed on the law and the evidence in this 
case. 

Respectfully submitted, 


Henry I. Quinn, 
Austin F. Canfield, 




